CHAPTER 3

JURISDICTION OVER EXPORT CONDUCT
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The focus of the chapter is on U.S. exports aeit t#ffect on foreign versus domestic
commerce. There are three Acts that deal withati®mns of U.S. exporters: the Webb-
Pomerene Act of 1918, the Export Trading CompanyAd 982, and the Foreign Trade
Antitrust Improvements Act of 1996. Webb-Pomerg@nevides antitrust immunity for
associations which are engaged solely in expadefrand for agreements made by their
members for acts done in the course of export tpaaeided that the associations do not
restrain trade within the United States or resttam export trade of U.S. competitors.
Webb-Pomerene does not extend to services, licgmsiforeign investment. As of May
9, 2005, there were only seven export trade adsmtsa registered under Webb-
Pomerene. Sdatp://www.ftc.gov/os/statutes/webbpomerene/

The Export Trading Company Act (ETCA) was passecam effort to encourage
export trade associations, and extended coveragehade services. Furthermore, the
ETCA provides a certification process, whereby asdgimns obtain prior approval of
their activities. The certification, once grantguiptects the certificate holder against
criminal prosecution, and limits civil liability teingle damages under the U.S. antitrust
laws for all conduct that is specified in the derdte and which occurred while the
certificate was in effect. At last count, thererevpust over 100 ETCA certificate holders.
http://www.ita.doc.gov/td/oetca/list.html

Finally, the Foreign Trade Antitrust Improveme#tst (FTAIA), an amendment to
the Sherman Act, seeks to address the issues poseel first two chapters of this text:
the jurisdictional reach of U.S. courts over exputivity. The FTAIA is not limited to
export associations, nor does it require registnatir certification to be invoked by U.S.
exporters. The passing of the FTAIA also promp&sduestion of what is meant by the
Sherman Act’s language “tradewith foreign nations.”

As you read through the materials in this chagtegp in mind that the protections

afforded by these acts are limited to legal actiorJ.S. courts, not from actions by
foreign nations.

Todhunter-Mitchell & Co., Ltd. v. Anheuser-Busch, 383 F. Supp. 586 (E.D. Pa. 1974)

Seeking injunctive relief and treble damages, Todér-Mitchell & Co., Ltd.,
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instituted this private antitrust action againsth&oser-Busch, Inc., this country's largest
brewer of beer. The complaint alleged violation§Settions 1 and 2 of the Sherman Act,
15 U.S.C. 88 1 and 2. The instant case proceed#&datcand the Court, sitting as the
finder of fact, concluded at the close of the emmethat certain marketing practices of
the defendant constituted a per se violation oti&ed of the Sherman Act. The Court's
findings of fact and conclusions of law were satfoin a written Opinion filed on
February 27, 1974. Presently before the Courtesdéfendant's motion for amendment
of findings and judgment or, in the alternative, &new trial.

Anheuser-Busch has advanced several argumentgppos of the above motion.
The Court has carefully considered the factual &ghl contentions raised by the
defendant and the memorandum of law submitted pp@u thereof and concludes that
the findings of fact and conclusions of law congginn the previous opinion should
remain substantially unchanged. It is, therefomrmecessary to reiterate the operative
facts surrounding this litigation or the discussafrwhat the Court considers to be the
relevant law. Nonetheless, the Court believes #mtanalysis of the question of the
applicability of the Sherman Act to those factajgpropriate because of the complexity
and legal significance of certain issues.

Todhunter-Mitchell, plaintiff, is a Bahamian corption engaged in the wholesale
distribution of liquor and beer in the Bahama ld&nin direct competition with the
plaintiff is Bahama Blenders, Ltd., also a Bahamtanporation principally engaged in
the large-scale distribution of alcoholic beveragethe Bahamas. The beer produced by
Anheuser-Busch, which includes Budweiser, Michelabd Busch-Bavarian, is
distributed primarily through approximately 950 vdsalers. Bahama Blenders is the
duly-appointed Anheuser-Busch wholesaler in the aBah Islands. The complaint
alleged and the evidence proves that the plainé#$ unable to import Budweiser beer
for resale in the Bahamas due to the restrainteseg by the defendant on its authorized
wholesalers located in Miami and New Orleans. Tlanpff established that the above
two wholesalers were restrained from selling Budeeito the plaintiff in order to
eliminate any price competition in the sale of Bedser on the Bahama Islands, thereby
insuring the continued monopolistic position of Bata Blenders, defendant's only
wholesaler on the Bahama Islands.

Anheuser-Busch asserts that the Sherman Act dutespply to a refusal to deal
which produces only the elimination of competitibatween two foreign corporations
operating completely in a foreign market. The Casiih substantial agreement with the
defendant's contention that the ultimate resuthefrestraint imposed on the Miami and
New Orleans wholesalers is the elimination of cotitipe in the Bahama Islands.
However, the territorial restraints imposed upoa Miami and New Orleans distributors
directly affected the flow of commerce out of tlisuntry. Restraints which directly
affect the flow of foreign commerce into or out thfis country are subject to the
provisions of Section 1 of the Sherman Act.



One need look no further than the language of3herman Act itself to be
convinced that Congress intended the antitrust tavie applicable in cases such as this.
Section 1 of the Act provides expressly that "Evergtract, combination . . . in restraint
of trade or commerce among the several Statesitbrfeveign nations, is declared to be
illegal.” The flow of commerce between the Unite@dt8s and the Bahama Islands was
directly restrained by the restriction placed oe #xportation of Budweiser beer by
Anheuser-Busch.

In United States v. Aluminum Co. of America, 142d 416 (2nd Cir. 1945), the
court held that an agreement between foreign catjpmrs to fix production quotas was
illegal under the Sherman Act because the unlaaguéement was intended to and did
affect imports into the United States. 148 F.2d444. The court in the above case
focused not upon the geographic location of thepawesible parties but upon the
consequences of the unlawful agreement. With ré¢pebe facts of this case, one of the
major consequences of the illicit agreement betw&eheuser-Busch and the Miami
wholesaler is the restraint of American trade wiitt Bahama Islands. The strictures of
Section 1 of the Sherman Act are, therefore, apgplecto the facts of this case.

Anheuser-Busch places considerable reliance uprcdse of American Banana
Co. v. United Fruit Co., 213 U.S. 347 (1909), wherthe Supreme Court declared that
"A conspiracy in this country to do acts in anothaisdiction does not draw to itself
those acts and make them unlawful, if they are gexdhby the local law.” 213 U.S. at
359. American Banana is not controlling here fop tveasons. First, the case at bar
involved a conspiracy in this country to do actsthis country and not in a foreign
jurisdiction. As this Court discussed in the Opmif February 27, 1974, the acts which
constitute the antitrust violation occurred prirhatin this country and involved the
commerce of the United States with a foreign nat®acondly, subsequent cases have
held that American Banana is inapplicable to situwest where the activities of the
defendant have an impact within the United Statesugoon its foreign trade. Continental
Ore Co. v. Union Carbide, 370 U.S. 690 (1962); W.SSisal Sales Corp., 274 U.S. 268,
275-276 (1927).

The Court is aware that it did not explicithndi as a fact that unlawful restraint
imposed by Anheuser-Busch on the Miami and New d&udewholesalers directly
affected the flow of foreign commerce. Accordingllye record warrants, and the Court
will, amend its findings of fact to include the diimg that the territorial restraint imposed
by Anheuser-Busch in violation of the Sherman Actdly affected the flow of foreign
commerce out of this country.

NOTES

1. Montreal Trading Ltd. brought a 81 action agaissveral U.S. potash producers,
alleging that defendants were engaged in a corteefesal to deal. Montreal Trading



was unable to purchase either Canadian or U.Supest potash from the defendants,
and alleged that the defendants’ purpose was @ dip the price of potash by limiting

production. (Some of the U.S. producers were afgyating in Canada.)

The court held that the refusal “had insufficieahtacts with and effects upon commerce
within the United States to justify federal couwstigdiction.” The court went a step

further saying that even if there was an affectdmmestic U.S. commerce, comity
concerns would prevail. If American commerce ifeeted, the court may impose

liability for extraterritorial conduct, but if “cdacts with the U.S. are few, the effects
upon American commerce minimal, and the foreigmelets overwhelming,...we do not

accept jurisdiction.”

As a side note, the 10th Circuit found irrelevaattts committed in the U.S. to restrict
production which may have been orchestrated bySthskatchewan government in its
control over production and exportation of Canadmwtash. The court was focusing
solely on the concerted refusal to deal in findungsdiction improper.Montreal Trading
Ltd. v. Amax In¢.661 F.2d 864 (10th Cir. 1981).

2. To clear up any confusion over the applicatibbJs. antitrust law to export conduct,

Congress passed the Foreign Trade Antitrust Impnewes Act in 1982. Read that
statute carefully and decide if Congress made msabietter or worse.

Foreign Trade Antitrust Improvements Act, 15 U.S.C.8 6a (1996)

§ 6a. Conduct involving trade or commerce withefgn nations
Th[e Sherman Act] shall not apply to conduebining trade or
commerce (other than import trade or import owrce) with foreign nations
unless--

(1) such conduct has a direct, substantial raagdonably foreseeable effect--

(A) on trade or commerce which is not tradea@nmerce with foreign nations, or
on import trade or import commerce with forergations; or

(B) on export trade or export commerce with iigmenations, of a person engaged
in such trade or commerce in the United Stated;

(2) such effect gives rise to a claim undergh®risions of this Act [15 USCS 88§
1 et seq.], other than this section.

If th[e Sherman Act] applies to such conduclydicause of the operation of
paragraph (1)(B), then th[e Sherman Act] shall gpplsuch conduct only for injury to



export business in the United States.

NOTES

1. How would you sum up the FTAIA for a client whasvnot antitrust savvy?
2. How would the FTAIA affect the earlier cases apa@t trade?

3. Does the FTAIA strengthen or weaken the argursepporting jurisdiction to
prescribe export conduct under the Sherman Act?

4. The cases in this next section include initiadisiens by district courts addressing the
scope of the FTAIA after it was first passed in 298s well as a recent decision by the
U.S. Supreme Court.

Liamuiga Tours v. Travel Impressions, Ltd.,617 F. Supp. 920 (E.D.N.Y. 1985).

Plaintiff Liamuiga Tours, a division of Caribdre Tourism Consultants, Ltd.,
(Liamuiga Tours) is incorporated under the lawsStofKitts and is located solely on St.
Kitts. Defendant Travel Impressions, Ltd. (Travehpressions) is a New York
corporation with its principal place of businessNiew York. Plaintiff is in the travel and
tourist business, providing local charters, trasezlvices and tourist information, and tour
packages locally on St. Kitts. Defendant is a bwlkolesale tour operator for the
Caribbean, including St. Kitts, providing traveldatour packages. Defendant books or
charters planes, contracts for ground transportaigdities, and books blocks of hotel
rooms. These travel packages are sold through teasel agents. For a period from
1981 to 1983 plaintiff was a "Destination Servicepe@ator” (DSO), or local
representative, for defendant on St. Kitts. A tiptdyer, not a party to this action, is the
Royal St. Kitts Hotel (Hotel), the largest and mosidern hotel with the best facilities
and amenities on the island. It has over twentg-fpercent of the approximately 500
hotel rooms on St. Kitts.

St. Kitts, or St. Christopher, is a Caribbesland formerly part of the British colony
of St. Kitts-Nevis-Anguila, and now part of the &sdtion of St. Christopher and Neuvis. It
is a small island and not one of the most popukmitbean vacation spots. The "season”
for St. Kitts, which is to say the heavy tourishde period, is from December to the
following April, also known as the winter seasomddr the terms of a contract entered
into on December 29, 1981, plaintiff became defatidaepresentative, or DSO, on St.
Kitts for the 1981-1982 season. Defendant contirtoeghgage plaintiff's services either
by an amendment that expired at the end of the season in April 1983 or by a



superseding contract that was terminated by defénisha October and November of
1983. Plaintiff sues defendant for anti-trust atans (first cause of action), breach of
contract (second cause of action), and interferemitle business relationships (third
cause of action), alleging total damages of $1@BDOO0, including treble damages for
anti-trust. Defendant now moves to dismiss the-tansit cause of action for failure to
state a claim on which relief can be granted, R@) (6), and for summary judgment
on the other two causes of action, Rule 56(b), R&tiv.P.

In December 1981 Travel Impressions engagethliga Tours as its DSO on St.
Kitts for the 1981- 1982 season. Liamuiga Tours wasneet and greet the Travel
Impressions clients, arrange transport, arrangwites, and generally be an available
and helpful source of information and services.sThpecifically included running
hospitality desks for Travel Impressions customerghe Royal St. Kitts Hotel and
several other hotels. It is undisputed that Trangiressions lodged eighty percent of its
clients at the Royal St. Kitts Hotel and that iinlgs in about eighty percent of the U.S.
"package tour passengers" coming to St. Kitts.dditaon, plaintiff was allowed to sell
local tour packages to defendant's patrons anthrallgprofits.

Defendant continued plaintiff's services foe th982-1983 season, either by a one-
season term amendment to the original one-seasumnacb or by superseding contract
with no set expiration, a factual issue disputedthy parties. In December 1982,
however, the Hotel refused to allow plaintiff toeppte a hospitality desk on its premises.
The reasons are uncertain. Either the Hotel wantadpensation for the use of its
premises, did not want tour representatives opeydhere, took a dislike to the head of
Liamuiga Tours, Makeda Mikael, or found Ms. Mikadelbe rude and arrogant to both
Travel Impressions customers and other guestsyregent, the reasons are not relevant
at this point. Another Liamuiga Tours representativas allowed to be of service to
Travel Impressions clients without the use of apitaity desk, and defendant and
plaintiff continued to negotiate with the Hotel f@instatement of the desk.

In February 1983 relations with the Hotel wlkngher strained when a snowstorm in
the United States closed airports and strandedrlegpaourists in St. Kitts for two days.
A dispute arose as to whether the vacationers avelrimpressions would pay for the
extra stay at the Hotel, with confusion as to wiggdresentations Liamuiga Tours had
made. At the end of February a fire at the Hotelsed it to close down until September
1983, thereby suspending the hospitality desk owetsy.

During the off-season of 1983 plaintiff appdhgercontinued to perform full DSO
duties for Travel Impressions. According to theirgiéf, in November 1983 the Hotel
informed Travel Impressions that it wanted nothimgre to do with plaintiff and
threatened to cancel Travel Impressions' bookirfgst icontinued plaintiff as its
representative. In any event, by letter of Octdl#r1983 and telex of November 9, 1983



defendant declared that it was ending or not remguis DSO relationship with plaintiff.
Liamuiga Tours instituted a suit against the Hatebt. Kitts and commenced the action
against Travel Impressions in this Court.

Plaintiff's first and third causes of actioegk violations of the Sherman Act, 15
U.S.C. 88 1, 2, and ask damages under the ClaytorilA U.S.C. § 15.

As a first cause of action plaintiff allegestraint of trade by defendant and an anti-
competitive conspiracy with a non-party coconspiré monopolize the tourist business
in St. Kitts and between the United States andiis. Plaintiff asks for treble damages
under § 4 of the Clayton Act. Defendant movesisodss the anti-trust claims for failure
to state a claim on which relief can be grantedeR@2(b)(6), Fed.R.Civ.P. In view of the
affidavits and exhibits presented the motion magpprly be converted to one for
summary judgment.

Travel Impressions contends that the anti-tlasts are inapplicable as there is no
anti-competitive effect on a United States marketfendant is correct that a domestic
market must be affected in either interstate corsmer commerce between the United
States and a foreign country.

The effects test was first articulated in UditStates v. Aluminum Company of
America, 148 F.2d 416 (2d Cir. 1945). In that seahinase Judge Learned Hand
concluded that Congress did not intend for the ®har Act "to punish all whom its
courts can catch for conduct which has no consemsgewithin the United States.” Id. at
443. Judge Hand discussed the ramifications ofaati-competitive agreement in
international commerce and concluded that whatthesintent, such an agreement is not
covered by our anti-trust laws "unless its perfanogis shown actually to have had
some effect” on American imports and exports.dt444.

The federal courts have differed in their aggtiion of the effects test. Plaintiff would
have this Court use the test outlined by the Ni@tfcuit in Timberlane Lumber Co. v.
Bank of America, N.T. & S.A., 549 F.2d 597 (9th Cit977). Nevertheless, the
controlling case in this Circuit is National Bank@anada v. Interbank Card Association,
666 F.2d 6 (2d Cir. 1981). In that case the Seddmduit Court of Appeals held that
there must be an appreciable anti-competitive etieahis country's commerce of a type
sufficient to justify assertion of jurisdiction. @Second Circuit explicitly rejected the
Ninth Circuit's tripartite test in Timberlane Lumb€o. National Bank of Canada, 666
F.2d at 8. Specifically, the Second Circuit asskttet the first two elements of the test,
intended or actual effect on United States foreigade and cognizable injury to a
plaintiff, allowed an unwarranted extension of gdiction to cases where the anti-
competitive effect was limited to a foreign markéinder the Second Circuit's standard,



anti-competitive agreements formed within or withdbe United States must cause
actual injury to domestic commerce to confer juasdn.

Long discussion of the case law, while enliglrig, is not necessary. In 1982, the
year after the Second Circuit's decision in Nati®enk of Canada, Congress addressed
the issue of extraterritorial application of theeBhan Act. 15 U.S.C. § 6a (1982). There
is as yet little case law interpreting § 6a and @wurt must resort to the legislative
history contained in the House Report on the meaddr Rep. No. 686, 97th Cong., 2d
Sess. 21, reprinted in 1982 U.S. Code Cong. & Asivd2487.

The amendment had two stated purposes. Fiosigi€ss sought to ease the business
community's anxiety caused by their perception #mi-trust laws were a hindrance to
export ventures. This aspect of the 1982 amendnsenf no concern here. Second,
Congress sought to clarify the test for determamatiof United States anti-trust
jurisdiction in international commerce. The HousepBrt listed the subtle variations of
the effects test articulated by various courts.li@@lfor a single, objective standard,
Congress chose a test that "makes the Shermannagplicable to conduct involving
trade or commerce with foreign nations, other timport transactions, unless there is a
'direct, substantial, and reasonably foreseealbbéetebn domestic or import commerce or
the export opportunities of a domestic person."ald3, reprinted in U.S. Code Cong. &
Ad. News at 2488 (emphasis added). Moreover, theoReexplained that the effect
required for jurisdictional nexus must be an apotipetitive effect in the domestic
market. Id. at 11-12, reprinted in U.S. Code Cdaghd. News at 2496-97. In sum, the
amendment adopts the stricter effects test of NatiBank of Canada.

Analysis of the facts in this case quickly ragethat plaintiff has lost business on St.
Kitts. Taking the allegations of the complaint aget Liamuiga Tours has lost a pool of
nearly guaranteed customers for its own charteds taarist packages, as well as the
income from the contract with Travel Impressionsrrig Liamuiga Tours from the
Royal St. Kitts Hotel makes it a markedly lessadttive DSO for every travel agency or
tour operator needing such services on St. Kitteould effectively exclude plaintiff
from the DSO market completely and substantialinfrthe local charter market, albeit
indirectly. Nonetheless, the situs of these effelstavever considerable, is St. Kitts. It
matters not if there was anti-competitive condurcthe United States or by domestic
corporations. Eurim-Pharm GmbH v. Pfizer, Inc., 393Supp. 1102 (S.D.N.Y. 1984).
The consequences suffered by plaintiff are limite&t. Kitts. Accordingly, these effects
do not establish a jurisdictional nexus.

Nevertheless, plaintiff argues that the Amariqaarket suffers anti-competitive
effects from plaintiff's exclusion from the DSO rkerr in St. Kitts. Liamuiga Tours
maintains that there is less competition among BS@d consequent higher costs to
American travel agents, and their clients, bookiogrs to St. Kitts. In short, plaintiff
claims that there is an anti-competitive effect Aimerican businesses engaged in the
"export" of tourist groups to St. Kitts. The issigewhether this is an anti-competitive



effect on businesses within the United States ahdther it is a substantial, direct, and
reasonably foreseeable effect. 15 U.S.C. § 6a(1)(B)

The argument that the domestic market affetedur packages boomerangs in an
odd fashion. It is defendant Travel Impressiong, the plaintiff that suffers the anti-
competitive consequences. For it is Travel Impoessithat will find itself with fewer
DSO's competing for its business. The lesser catpesupposedly will result in higher
DSO costs to defendant, which it must absorb os pas making its St. Kitts packages
either less profitable or less attractive. In effgdaintiff's argument is that defendant by
excluding plaintiff is causing an anti-competitigfect on defendant. If Liamuiga Tours
were suing the Royal St. Kitts Hotel in anti-truste domestic market effects argument
would not have this absurd twist. Plaintiff seek®scape it by asserting that the persons
suffering the anti-competitive effect are Americaonsumers of Caribbean tour
packages. Nevertheless, it remains that the entsigfering any possible direct anti-
competitive effect are the travel agencies. Moreotleey all suffer the same effect and
none gains a competitive advantage in the St. Kittgel market. Insofar as St. Kitts
becomes less attractive in the larger market eneseipg packaged tours to all
Caribbean vacation areas, the travel agent mosendigmt on St. Kitts business is
adversely affected.

Once again taking the plaintiff's allegatiors taue, apparently defendant is the
package tour operator most dependent on St. Kitsinbss. According to Ms. Mikael's
affidavit, Travel Impressions is the only wholesatebulk tour operator to St. Kitts and is
the only user of a DSO Defendant brings in abaghtyg percent of the "bulk and non-
bulk" package tour passengers. Defendant's passeagive by the "plane-load full,"
and the remaining twenty percent of the package ¥@itors are the clients of a few
independent travel agents and non-bulk operators.

The Court will not belabor the factual analysiss clear from plaintiff's allegations
that defendant is the only "market" for DSO's onk3tts and controls the lion's share of
the St. Kitts package tour market in the Unitedetalt is equally clear that there is no
evidence whatsoever that this is the result of-eomnpetitive practices. Furthermore,
eliminating plaintiff from the DSO market has notedm shown to have any direct,
substantial, or reasonably foreseeable effect anpetition among United States tour
operators for the Caribbean or St. Kitts. Plairtidis surely been cut out of the St. Kitts
DSO market, although more likely at the behest ledé hon-party Hotel than the
defendant. While the effects in St. Kitts are sabsal, at best domestic consequences are
speculative.

Therefore, under 15 U.S.C. 8 6a and NationalkBaf Canada v. Interbank Card
Assoc., 666 F.2d 6 (2d Cir. 1981), there is nospligtional nexus for this Court to decide
the claim under the Sherman Act, and the first eadsiction is dismissed.



Eurim-Pharm GmbH v. Pfizer Inc., 593 F. Supp. 1102 (S.D.N.Y. 1984).

Plaintiff Eurim-Pharm GmbH has brought thisi@c against defendants Pfizer, Inc.,
Pfizer Group Limited, Pfizer GmbH, Pfizer Italian&.P.A., Pfizer France, S.A.,
Laboratories Pfizer S.A.R.L., and Pfizer Corponatiolaiming violations of section 1 of
the Sherman Act, as amended (15 U.S.C. § 1). Dafgadhave moved pursuant to Rules
12(b)(1) and 12(b)(6) of the Federal Rules of CRribcedure to dismiss the complaint for
lack of subject matter jurisdiction and failuredtate a claim upon which relief can be
granted. For the reasons set forth below, the masigranted.

Background

Plaintiff is a limited entity organized and sting under the laws of the Federal
Republic of Germany with its principal place of mgss in Piding/Reichenhall, Federal
Republic. Plaintiff is engaged in business as dridigor, wholesaler, importer and
exporter of brand-name pharmaceutical products ymedl by multinational
pharmaceutical companies. There are six nhamechdiafies as well as an undetermined
number of unnamed co-conspirators. Of the six namef@ndants, Pfizer, Inc. is a
Delaware corporation with its principal place ofsimess in New York, New York.
Pfizer, Inc. is engaged in interstate and foreigmmerce in various businesses including
the formulation, manufacture and sale of pharmaca&uproducts. The five remaining
named defendants are all wholly-owned foreign siises of Pfizer, Inc., incorporated
in and with their principal places of business tlgloout Europe and Central America.
These foreign subsidiaries are all engaged in thesiness of manufacturing
pharmaceutical products, solely within Europe. Tiheaamed co-conspirators are foreign
manufacturers, distributors, jobbers and wholesabérPfizer pharmaceutical products,
whose identities presently are not known to thenpfa

Facts

The essence of plaintiff's claim is that defamd participated in a price-fixing and
market allocation scheme to maintain their stromdjhan the world market of the
antibiotic Vibramycin after defendants' patent loé drug expired. Plaintiff alleges, and
for purposes of this motion we must assume toums that under this scheme Pfizer, Inc.
granted an exclusive license for producing Vibramyo a foreign manufacturer in each
major foreign market. These foreign manufacturessisted of either wholly-owned
foreign subsidiaries of Pfizer, Inc. or local f@eimanufacturing companies. The foreign
manufacturers agreed with Pfizer, Inc. to restheir sales of Vibramycin to distributors,
wholesalers and jobbers who in turn agreed to nentieir sales to specific geographic
areas assigned by Pfizer, Inc. at prices prescriipedPfizer, Inc. and/or the foreign
manufacturer. Any distributor, wholesaler or joblbéro failed to honor this agreement
with the foreign manufacturer would initially be mad by oral communications and
would later be subject to reprisals, such as redlatlecations or delayed shipments. If
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these warnings and reprisals were not successfaldistributor, jobber or wholesaler
would be terminated. In certain instances, Pfidac. would institute a trademark
infringement action against those who did not comyth established policy.

Plaintiff alleges that as a result of this suke Pfizer, Inc. has maintained a
substantial share of the world market for antilsigttoducts, both prior to and after the
expiration of defendants' patents. Further, plHictaims that the price of Vibramycin
has been and continues to be artificially infladee to defendants’ activities.

Plaintiff has sold Vibramycin in the Federalg®blic of Germany since 1975. In
1979 plaintiff was able to obtain Vibramycin in tHénited Kingdom at a price
substantially lower than that available from thehauzed distributors in the Federal
Republic of Germany. Plaintiff repackaged the Whikingdom Vibramycin for direct
sale to German retail pharmacies. During this tilagzer, Inc. brought a trademark
infringement action against plaintiff in the Germaegional court, contending that
plaintiff's repackaging and sale of Vibramycin atdd Pfizer's rights as holder of the
Vibramycin trademark. The German court granted mjunction barring plaintiff's
repackaging and sale of United Kingdom Vibramyeinhe Federal Republic. On appeal,
the court lifted the injunction and found that thee of a national trademark to exclude
competition from the sale of goods acquired in haotmember state of the European
Economic Community violated Articles 30 and 36 fvé fTreaty of Rome. This decision
was affirmed by the Court of Justice of the Eurap€ammunities.

Defendants base their motion to dismiss the ptaimt upon plaintiff's failure to
allege the requisite effect on United States importlomestic commerce. According to
defendants, the applicability of the United Stadesitrust statutes to foreign business
transactions is limited to "conduct” which has arédt, substantial, and reasonably
foreseeable effect” on United States domestic, rnmoexport commerce. 15 U.S.C. §
6a (1982). Defendants urge that the challengedites fail to have an anticompetitive
effect on United States domestic, import or expartnmerce because the transactions
underlying this action and the effect of these geations occurred solely within Europe,
and the primary actors were European companiegydnisiness solely within Europe.

Plaintiff argues that defendants have partteipan and continue to participate in a
worldwide conspiracy which has affected United &atdomestic commerce by
artificially inflating the price of Vibramycin inhe United States.

Discussion
The Foreign Trade Antitrust Improvements Act, veaksled to the Sherman Act in
1982 when Congress enacted the Export Trading Coiep@ct. Due to the absence of

case law concerning this amendment, we must tuthetdegislative history for guidance
in reaching our decision.
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The legislative history indicates that the ammeadt was designed to accomplish two
main goals. First, the amendment was intended itoiredte the perception among
business people that United States antitrust laavbarrier to efficiency-enhancing joint
export activities. H.R. Rep. No. 97-686, 97th Coragl Sess. 2, reprinted in 1982 U.S.
Code Cong. & Ad. News at 2487 (hereinafter citedHmuse Report”). Congress sought
to place American-owned companies operating egtabload or in United States export
trade on equal footing with their foreign-owned gumtitors by freeing them from the
possibility of dual and conflicting antitrust regtibn. "No longer is there any possibility
that, because of uncertainty growing out of Amaricavnership, such firms will be
subject to a different and perhaps stricter regimeantitrust than their competitors of
foreign ownership." House Report at 10, reprinted982 U.S. Code Cong. & Ad. News
at 2495.

Second, Congress acted to eliminate the unesrtahat had arisen from the
confusing array of standards employed by federartsofor determining when United
States antitrust jurisdiction attaches to inteoral business transactions. House Report
at 2, reprinted in 1982 U.S. Code Cog. & Ad. Newg4873 Congress adopted a single
objective test that would "serve as a simple anaigditforward clarification of existing
American law and the Department of Justice enfoesgmstandards.” House Report at 2,
reprinted in 1982 U.S. Code Cong. & Ad. News at7288?

The proscriptions of the Sherman Act apply to érad commerce with foreign
nations, other than import transactions, only wtienconduct providing the basis for the
claim has a direct, substantial and reasonablysém&ble anticompetitive effect on
United States domestic, import or export commeftlke amendment clearly was
intended to exempt from United States antitrust Bamduct that lacks the requisite
domestic effect, even where such conduct originatethe United States or involves
American-owned entities operating abroad.

[The FTAIA] does not, however, preclude all persan entities injured abroad from
recovering under United States antitrust laws. Wtien activity complained of has a
demonstrable effect on United States domestic pprincommerce, foreign corporations
injured abroad may seek recovery under the Sheswean As the House Report states,
section 7 "preserves antitrust protections in theneistic marketplace for all purchasers,
regardless of nationality or the situs of the bess . . ." House Report at 10, reprinted in
1982 U.S. Code Cong. & Ad. News at 2495.

3 Even before the enactment of section 7, it wassituss of the effect which determined whether United
States antitrust law applied to a particular tratisa. United States v. Aluminum Co. of Americag8i4.2d
416, 443-44 (2d Cir. 1945) (Learned Hand, J.). Hmxein applying this rule, courts had arrived at
different formulations for the nature and quantuimieffects" needed. See, e.g., National Bank ofacian
v. Interbank Card Association, 666 F.2d 6, 8 (2d C981) (any anticompetitive effect on either @dit
States commerce within the United States or exporimerce from the United States); Dominicus
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America Bohio v. Gulf & Western Industries, IncZ3F. Supp. 680, 687 (S.D.N.Y. 1979) (not necessary
for the effect on foreign commerce to be both safitsal and direct as long as it is not de minimus);
Waldbaum v. Worldvision Enterprises, Inc., 1978-tade Case (CCH) P 62,378, at 76,257 (S.D.N.Y.
1978) (anticompetitive effects in the United Statésdustria Sciliana Asfalti, Bitumi, S.P.A. v. Eon
Research & Engineering Co., 1977-1 Trade Case (C@d4fl) 61.256 at 70,784 (S.D.N.Y. 1977) (impact
upon United States commerce); Todhunter-Mitche€@&:, Ltd. v. Anheuser-Busch, Inc., 383 F. Supp.,586
587 (E.D. Pa. 1974) (direct effect on the flow @fdign commerce into or out of the United States).

* The objective nature of this test is evident frdra tise of "reasonably” and "foreseeable”. Theisest
whether the effect would have been evident to aamable person making practical business judgments,
not whether actual knowledge or intent can be shddouse Report at 9, reprinted in 1982 U.S. Code
Cong. & Ad. News at 2494.

® Where the conduct is solely export oriented, adynestic exporters (injured in the United States)eh
a remedy under the Sherman Act. "But a foreign fivhose non-domestic operations were injured by the
very same export oriented conduct, would have nteddy under our antitrust laws." House Report at 11.

In the case at bar, plaintiff fails to allege is complaint any effect on United States
trade or commerce resulting from defendants' aflegenduct. Plaintiff merely alleges
that the effects of defendants' activities havenbie (1) create artificially high and
inflated prices for Vibramycin (the complaint doest specify where prices have been
inflated); (2) restrict distribution of Vibramycito defendants and those selected by
defendants; (3) prevent pharmaceutical wholesgl@nbers and distributors from selling
to customers of their choice; and (4) exclude wéallers, jobbers and distributors from
the sale of Vibramycin in interstate and foreigmeooerce. Moreover, it is apparent from
plaintiffs Memorandum in Opposition to Defendan#odtion to Dismiss that even if
plaintiff were given an opportunity to amend itsvg@aint, it would be unable to allege
the requisite effects on United States trade orrmmere.

Plaintiff concedes in its memorandum that deé#ts’ conduct lacks a direct,
substantial and reasonably foreseeable effecttberamport commerce into the United
States or export commerce from the United Stat®aintiff argues, however, that
defendants' activities have had a spillover effecttomestic commerce within the United
States. Plaintiff characterizes defendants' condscta worldwide cartel directed by
Pfizer, Inc. from the United States to ensure firates for Vibramycin remained at or
increased to monopolistic levels after the patenttie drug had expired. Plaintiff claims
that this worldwide price-fixing and market allocat conspiracy had the direct,
substantial and reasonably foreseeable effect tficelly inflating the price of
Vibramycin in the United States. According to ptdfnfrom 1981 to 1983 the price for
500 capsules of 100 milligrams of Vibramycin rosenf $343.95 to $550.64,
representing more than a 38% increase when druggduring the same period rose
only 15%. In addition, plaintiff maintains that dteethe expiration in 1982 of defendants'
patent on Vibramycin, the price should have dedjm®t have increased.

Even assuming the truth of plaintiff's allegas that the United States price of
Vibramycin has risen since the expiration of defertd' patent, plaintiff has failed to
allege any facts demonstrating a causal connedietween defendants’ conduct in
Europe and the price increase in the United St®lamtiff has not and apparently cannot
allege that defendants' conduct has prevented rifport of foreign manufactured
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Vibramycin into the United States or prevented EhhitStates companies other than
Pfizer, Inc. from manufacturing and selling theglm the United States. Indeed, plaintiff

has made no allegations whatsoever regarding theufmmaure, sale or marketing of

Vibramycin in the United States other than itsgdlion that the United States price has
increased. Thus the link between defendants' caratwoad and the price of Vibramycin

in the United States is far from apparent.

Plaintiff has utterly failed to establish tliktfendants' alleged foreign price-fixing and
market allocation scheme resulted in an anticortipeteffect on United States domestic
or import commerce. This is precisely the typeagecCongress sought to eliminate from
United States antitrust jurisdiction when it amehdee Sherman Act in 1982 to "more
clearly establish when antitrust liability attaches international business activities."
House Report at 7, reprinted in 1982 U.S. Code Cdad\d. News at 2492 (remarks of
Chairman Rodino). Accordingly, this Court grant$ethelants’ motion to dismiss for lack
of subject matter jurisdiction.

NOTES

1. After the passage of the FTAIA, does the Shermanh pkohibit exploiting foreign
buyers if there is no effect in the U.S.? Is godd antitrust policy? What about foreign
buyers injured by global cartels which harm botB.Land foreign markets?

2. After much confusion in the U.S. lower courts, tBepreme Court issued the
following opinion in 2004.

F. Hoffman-La Roche Ltd. v. Empagran, S.A.542 U.S. 155 (2004).

The Foreign Trade Antitrust Improvements Act of 298TAIA) excludes from the
Sherman Act's reach much anticompetitive conduat tlauses only foreign injury. It
does so by setting forth a general rule stating tinea Sherman Act "shall not apply to
conduct involving trade or commerce ... with foreigations." 15 U.S.C. § 6a. It then
creates exceptions to the general rule, applicablere (roughly speaking) that conduct
significantly harms imports, domestic commerceAprerican exporters.

We here focus upon anticompetitive price-fixingivaty that is in significant part
foreign, that causes some domestic antitrust injanyd that independently causes
separate foreign injury. We ask two questions alble@ price-fixing conduct and the
foreign injury that it causes. First, does thatdwct fall within the FTAIA's general rule
excluding the Sherman Act's application? Thabisdy, does the price-fixing activity
constitute "conduct involving trade or commerceavith foreign nations"? We conclude
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that it does.

Second, we ask whether the conduct nonetheldkss vid@ghin a domestic-injury
exception to the general rule, an exception thaliep (and makes the Sherman Act
nonetheless applicable) where the conduct (1) Hadirect, substantial, and reasonably
foreseeable effect” on domestic commerce, andSi@H' effect gives rise to a [Sherman
Act] claim.” 8 § 6a(1)(A), (2). We conclude thaetexception does not apply where the
plaintiff's claim rests solely on the independemefgn harm.

To clarify: The issue before us concerns (1lnificant foreign anticompetitive
conduct with (2) an adverse domestic effect anda(Bindependent foreign effect giving
rise to the claim. In more concrete terms, thisecavolves vitamin sellers around the
world that agreed to fix prices, leading to higk#amin prices in the United States and
independently leading to higher vitamin prices thes countries such as Ecuador. We
conclude that, in this scenario, a purchaser inlhiged States could bring a Sherman
Act claim under the FTAIA based on domestic injusyt a purchaser in Ecuador could
not bring a Sherman Act claim based on foreign harm

I

The plaintiffs in this case originally filed aasls-action suit on behalf of foreign and
domestic purchasers of vitamins underter alia, 8 1 of the Sherman Act. Their
complaint alleged that petitioners, foreign and detic vitamin manufacturers and
distributors, had engaged in a price-fixing corepyt raising the price of vitamin
products to customers in the United States andstbmers in foreign countries.

As relevant here, petitioners moved to dismigs ghit as to théoreign purchasers
(the respondents here), five foreign vitamin dittors located in Ukraine, Australia,
Ecuador, and Panama, each of which bought vitarfim® petitioners for delivery
outside the United States. Respondents have negerted that they purchased any
vitamins in the United States or in transactionsUimited States commerce, and the
guestion presented assumes that the relevant dotimss occurr[ed] entirely outside
U.S. commerce." The District Court dismissed tlot@ims. It applied the FTAIA and
found none of the exceptions applicable. Theredtitedomestigpurchasers transferred
their claims to another pending suit and did nké teart in the subsequent appeal.

A divided panel of the Court of Appeals reverset@ihe panel concluded that the
FTAIA's general exclusionary rule applied to thesesabut that its domestic-injury
exception also applied. It basically read the milis' complaint to allege that the
vitamin manufacturers' price-fixing conspiracy (bad "a direct, substantial, and
reasonably foreseeable effect” on ordinary domestce or commercei.e., the
conspiracy brought about higher domestic vitamings, and (2) "such effect" gave "rise
to a [Sherman Act] claim,i.e., an injureddomesticcustomer could have brought a
Sherman Act suit, 15 U.S.C. § 8§ 6a(1),.(2fFhose allegations, the court held, are
sufficient to meet the exception's requirements.
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The court assumed that the foreign effeet, higher prices in Ukraine, Panama,
Australia, and Ecuador, was independent of the dameffect,i.e., higher domestic
prices. But it concluded that, in light of the FPAS text, legislative history, and the
policy goal of deterring harmful price-fixing adtiy, this lack of connection does not
matter. The District of Columbia Circuit deniedhearingen bandoy a 4-to-3 vote.

[l

The FTAIA seeks to make clear to American experfand to firms doing business
abroad) that the Sherman Act does not prevent tfremm entering into business
arrangements (say, joint-selling arrangements) gvewanticompetitive, as long as those
arrangements adversely affect only foreign mark&se H.R.Rep. No. 97-686, pp. 1-3,
9-10 (1982), U.S. Code Cong. & Admin. News 198287242487-2488, 2494-2495
(hereinafter House Report). It does so by remoWwiog the Sherman Act's reach, (1)
export activities and (2) other commercial actestitaking place abroadnlessthose
activities adversely affect domestic commerce, irtgoto the United States, or exporting
activities of one engaged in such activities witta United States.

The FTAIA says:
"Sections 1 to 7 of this title [the Sherman Acthbmot apply to conduct involving
trade or commerce (other than import trade or impommerce) with foreign nations
unless--
(1) such conduct has a direct, substantial, argbresbly foreseeable effect--
(A) on trade or commerce which is not trade or carga with foreign nations.¢.,
domestic trade or commerce], or on import tradengvort commerce with foreign
nations; or
(B) on export trade or export commerce with forefgations, of a person engaged in
such trade or commerce in the United States, pn an American export competitor];
and
(2) such effect gives rise to a claim under thevigions of sections 1 to 7 of this title,
other than this section.
If sections 1 to 7 of this title apply to such cantlonly because of the operation of
paragraph (1)(B), then sections 1 to 7 of thig tihall apply to such conduct only for
injury to export business in the United States5'ULS.C. § 6a.

This technical language initially lays down a gex rule placingall (non-import)
activity involving foreign commerce outside the 8han Act's reach. It then brings such
conduct back within the Sherman Act's regmiovided thatthe conductboth (1)
sufficiently affects American commerdeg., it has a "direct, substantial, and reasonably
foreseeable effect” on American domestic, imparicertain) export commercand (2)
has an effect of a kind that antitrust law consdsarmful,i.e., the "effect” must "giv[e]
rise to a [Sherman Act] claim." § § 6a(1), (2).

We ask here how this language applies to pridegi activity that is in significant
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part foreign, that has the requisite domestic éffaed that also has independent foreign
effects giving rise to the plaintiff's claim.

11l

Respondents make a threshold argument. Thethaayhe transactions here at issue
fall outside the FTAIA because the FTAIA's genegatlusionary rule applies only to
conduct involving exports. The rule says that Bfeerman Act "shall not apply to
conduct involving trade or commerce (other thanarhprade or import commerca)ith
foreign nations.” The word "with" meabhstweerthe United States and foreign nations.
And, they contend, commerce between the UniteceStand foreign nations that is not
import commerce must consist of export commerdeand of commerce irrelevant to the
case at hand.

The difficulty with respondents' argument is thia FTAIA originated in a bill that
initially referred only to "export trade or expadmmerce."” H.R. 5235, 97th Cong., 1st
Sess.,, § 1 (1981). But the House Judiciary Coremitubsequently changed that
language to "trade or commerce (other than impadet or import commerce).” 15
U.S.C. § 6a. And it did so deliberately to includemmerce that did not involve
American exports but which was wholly foreign.

The House Report says in relevant part:

"The Subcommittee's 'export' commerce limitatiopegyed to make the amendments
inapplicable to transactions that were neither impwr export,i.e., transactions
within, between, or among other nations Such foreign transactions should, for the
purposes of this legislation, be treated in the samanner as export transactiortbat

is, there should be no American antitrust jurisdittabsent a direct, substantial and
reasonably foreseeable effect on domestic comnmr@ domestic competitor. The
Committee Amendment therefore deletes referencésxpmort' trade, and substitutes
phrases such as ‘other than import' tradi. is thus clear that wholly foreign
transactions as well as export transactions areeced by the amendmeriut that
import transactions are not." House Report 9-1(.Code Cong. & Admin.News
1982, 2487, 2494-2495 (emphases added).

For those who find legislative history useful, tHeuse Report's account should end the
matter. Others, by considering carefully the anmeewt itself and the lack of any other
plausible purpose, may reach the same conclusamely that the FTAIA's general rule
applies where the anticompetitive conduct at issdereign.

\Y

We turn now to the basic question presented, dhahe exception's application.
Because the underlying antitrust action is compleatentially raising questions not
directly at issue here, we reemphasize that we twasdecision upon the following: The
price-fixing conduct significantly and adverselyests both customers outside the United
States and customers within the United States, that adverse foreign effect is
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independent of any adverse domestic effect. Iseth@rcumstances, we find that the
FTAIA exception does not apply (and thus the Sharsket does not apply) for two main
reasons.

First, this Court ordinarily construes ambiguous statuiesavoid unreasonable
interference with the sovereign authority of otimations. This rule of construction
reflects principles of customary international ldew that (we must assume) Congress
ordinarily seeks to follow.

This rule of statutory construction cautions ceuid assume that legislators take
account of the legitimate sovereign interests bepnations when they write American
laws. It thereby helps the potentially conflictitayvs of different nations work together
in harmony--a harmony particularly needed in tosléyghly interdependent commercial
world.

No one denies that America's antitrust laws, wapplied to foreign conduct, can
interfere with a foreign nation's ability indepentlg to regulate its own commercial
affairs. But our courts have long held that agilan of our antitrust laws to foreign
anticompetitive conduct is nonetheless reasonanieé,hence consistent with principles
of prescriptive comity, insofar as they reflect egilative effort to redresdomestic
antitrust injury that foreign anticompetitive comdllnas caused.

But why is it reasonable to apply those laws deeign conductinsofar as that
conduct causes independent foreign harm and thraigio harm alone gives rise to the
plaintiff's claim? Like the former case, application of those laneates a serious risk of
interference with a foreign nation's ability indadently to regulate its own commercial
affairs. But, unlike the former case, the juséifion for that interference seems
insubstantial. See Restatement § 403(2) (detemgireasonableness on basis of such
factors as connections with regulating nation, héonthat nation's interests, extent to
which other nations regulate, and the potentialcfaflict). Why should American law
supplant, for example, Canada's or Great Britaon'Sapan's own determination about
how best to protect Canadian or British or Japarestomers from anticompetitive
conduct engaged in significant part by CanadiaBritish or Japanese or other foreign
companies?

We recognize that principles of comity providengress greater leeway when it
seeks to control through legislation the action&wfericancompanies, see Restatement
8 402; and some of the anticompetitive pricenigxconduct alleged here took place in
America. But the higher foreign prices of which the foreigaintiffs here complain are
not the consequence of any domestic anticompetdoreluctthat Congress sought to
forbid, for Congress did not seek to forbid any such conthsofar as it is here relevant,
i.e., insofar as it is intertwined with foreign condubiat causes independent foreign
harm. Rather Congress soughteteasedomestic (and foreign) anticompetitive conduct
from Sherman Act constraints when that conduct eadsreign harm. Congress, of
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course, did make an exception where that condeotauses domestic harm. See House
Report 13, U.S.Code Cong. & Admin.News 1982, 24888 (concerns about American
firms' participation in international cartels adsked through "domestic injury”
exception). But any independent domestic harnfdheign conduct causes here has, by
definition, little or nothing to do with the matter

We thus repeat the basic question: Why is saeable to apply this law to conduct
that is significantly foreigmsofar as that conduct causes independent foreagm and
that foreign harm alone gives rise to the plaifgitflaim? We can find no good answer
to the question.

The Areeda and Hovenkamp treatise notes that rutie Court of Appeals'
interpretation of the statute
"a Malaysian customer could ... maintain an actinoder United States law in a United
States court against its own Malaysian supplientltaar cartel member, simply by
noting that unnamed third parties injured [in theiteld States] by the American [cartel
member's] conduct would also have a cause of actiffiectively, the United States
courts would provide worldwide subject matter jditsion to any foreign suitor
wishing to sue its own local supplier, but unhappth its own sovereign's provisions
for private antitrust enforcement, provided thatitierent plaintiff had a cause of
action against a different firm for injuries thaeme within U.S. [other-than-import]
commerce. It does not seem excessively rigid fer ithat Congress would not have
intended that result." P. Areeda & H. Hovenkamptittust Law § 273, pp. 51-52
(Supp.2003).
We agree with the comment. We can find no conmgdgustification for the
extension of the Sherman Act's scope that it dessri

Respondents reply that many nations have ad@ptenlust laws similar to our own,
to the point where the practical likelihood of irfieeence with the relevant interests of
other nations is minimal. Leaving price fixingttee side, however, this Court has found
to the contrary. See,g., Hartford Fire, 509 U.S. at 797-799, 113 S.Ct. 2891 (noting that
the alleged conduct in the London reinsurance navidaile illegal under United States
antitrust laws, was assumed to be perfectly caarsistith British law and policy).

Regardless, even where nations agree about pricmarduct, say price fixing, they
disagree dramatically about appropriate remedidfie application, for example, of
American private treble-damages remedies to anpetitive conduct taking place
abroad has generated considerable controversy. sAwneral foreign nations have filed
briefs here arguing that to apply our remedies @aurjustifiably permit their citizens to
bypass their own less generous remedial schemesebth upsetting a balance of
competing considerations that their own domestittrast laws embody.

These briefs add that a decision permitting ietelently injured foreign plaintiffs to
pursue private treble-damages remedies would underfareign nations' own antitrust
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enforcement policies by diminishing foreign firmscentive to cooperate with antitrust
authorities in return for prosecutorial amnesty.

Respondents alternatively argue that comity adam¢slemand an interpretation of the
FTAIA that would exclude independent foreign injurgsesacross the board.Rather,
courts can take (and sometimes have taken) acajurimity considerations case by
case, abstaining where comity considerations dateic

In our view, however, this approach is too compteprove workable. The Sherman
Act covers many different kinds of anticompetitiagreements. Courts would have to
examine how foreign law, compared with American,l&@ats not only price fixing but
also, say, information-sharing agreements, pateensing price conditions, territorial
product resale limitations, and various forms ahfjwenture, in respect to both primary
conduct and remedy. The legally and economica&bhmnical nature of that enterprise
means lengthier proceedings, appeals, and moreegudows--to the point where
procedural costs and delays could themselves threaterference with a foreign nation's
ability to maintain the integrity of its own antigt enforcement system. Even in this
relatively simple price-fixing case, for examplengeting briefs tell us (1) that potential
treble-damage liability would help enforce widegmreanti-price-fixing norms (through
added deterrence) and (2) the opposite, namelystiwt liability would hinder antitrust
enforcement (by reducing incentives to enter anynpsbgrams). How could a court
seriously interested in resolving so empirical atteraa matter potentially related to
impact on foreign interests--do so simply and expmdsly?

We conclude that principles of prescriptive cgmibunsel against the Court of
Appeals' interpretation of the FTAIA. Where foneignticompetitive conduct plays a
significant role and where foreign injury is indepent of domestic effects, Congress
might have hoped that America's antitrust lawsfusalamental a component of our own
economic system, would commend themselves to otierns as well. But, if America's
antitrust policies could not win their own way imetinternational marketplace for such
ideas, Congress, we must assume, would not hackttriimpose them, in an act of legal
imperialism, through legislative fiat.

Secondthe FTAIA's language and history suggest that @Gesgdesigned the FTAIA
to clarify, perhaps to limit, but nad expandin any significant way, the Sherman Act's
scope as applied to foreign commerce. And we fiawed no significant indication that
at the time Congress wrote this statute courts avdnave thought the Sherman Act
applicable in these circumstances.

The Solicitor General and petitioners tell ust ey have found no case in which
any court applied the Sherman Act to redress fargigiry in such circumstances. And
respondents themselves apparently conceded as ahacihay 23, 2001, hearing before
the District Court below.
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Nevertheless, respondents now have called tatbemtion six cases, three decided by
this Court and three decided by lower courts. ha tirst three cases the defendants
included both American companies and foreign congsanointly engaged in
anticompetitive behavior having both foreign andanéstic effects. Se&imken Roller
Bearing Co. v. United State341 U.S. 593 (1951) (agreements among AmericatsiBr
and French corporations to eliminate competitiorth@ manufacture and sale of anti-
friction bearings in world, including United Statesarkets); United States v. National
Lead Co0.332 U.S. 319, 325-328 (1947) (international cart@th American and foreign
members, restraining international commerce, inolydJnited States commerce, Iin
titanium pigments)United States v. American Tobacco C?21 U.S. 106, 171- 172
(1911) (American tobacco corporations agreed inldhy with British company to
divide world markets). In all three cases the gi#isought relief, including relief that
might have helped to protect those injured abroad.

In all three cases, however, the plaintiff was Government of the United States. A
Government plaintiff, unlike a private plaintiff,ust seek to obtain the relief necessary to
protect the public from further anticompetitive dot and to redress anticompetitive
harm. And a Government plaintiff has legal auttyobroad enough to allow it to carry
out this mission. This difference means that thevéBament's ability, in these three
cases, to obtain relief helpful to those injuredoald tells us little or nothing about
whether this Court would have awarded similar feltehe request of private plaintiffs.

Neither did the Court focus explicitly in its ogons on a claim that the remedies
sought to cure only independently caused foreigmhalhus the three cases tell us even
less about whether this Court then thought tha¢idor private plaintiffs could have
obtained foreign relief based solely upon suchpedeently caused foreign injury.

Respondents also refer to three lower court dasegyht by private plaintiffs. In the
first, Industria Siciliana Asfalti, Bitumi, S.p.A. v. Exx®esearch & Engineering Co.,
977 WL 1353 (S.D.N.Y., Jan.18, 1977), a Districtu@opermitted an lItalian firm to
proceed against an American firm with a Shermanchaitn based upon a purely foreign
injury, i.e., an injury suffered in Italy. The court made c|daowever, that the foreign
injury was ‘fnextricably bound up with ... domestic restraimfstrade; and that the
plaintiff "was injured ... by reason of an alleged restrashtour domestic tradé,id., at
*11, *12 (emphasis added)g., the foreign injury was dependent upolt independent
of, domestic harm.

In the second casBominicus Americana Bohio v. Gulf & Western Indiesty Inc.,
473 F. Supp. 680 (S.D.N.Y.1979), a District Cowtrpitted Dominican and American
firms to proceed against a competing American fiamd the Dominican Tourist
Information Center with a Sherman Act claim basedruinjury apparently suffered in
the Dominican Republic. The court, in finding tBerman Act applicable, weighed
several different factors, including the participatof American firms in the unlawful
conduct, the partly domestic nature of both concgut harm (to American tourists, a
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kind of "export"), and the fact that the domestierh depended in part upon the foreign
injury. The court did not separately analyze tagal problem before it in terms of
independently caused foreign injury. Its opiniem@y does not discuss the matter. It
consequently cannot be taken as significant sudporapplication of the Sherman Act
here.

The third caseHunt v. Mobil Oil Corp.,550 F.2d 68, 72 (C.A.2 1977), involved a
claim by Hunt, an independent oil producer withergss in Libya, that other major oil
producers in Libya and the Persian Gulf (the "sewajors") had conspired in New York
and elsewhere to make it more difficult for Huntremch agreement with the Libyan
government on production terms and thereby elimirtin as a competitor. The case
can be seen as involving a primarily foreign corapi designed to bring about foreign
injury in Libya. But, as inDominicus,the court nowhere considered the problem of
independently caused foreign harm. Rather, the eess about the "act of state"
doctrine, and the sole discussion of Sherman Aplicability--one brief paragraph--
refers to other matters. We do not see how Coagresld have taken this case as
significant support for the proposition that theeBhan Act applies in present
circumstances.

The upshot is that no pre-1982 case providedsfiignt authority for application of
the Sherman Act in the circumstances we here assumadeed, a leading
contemporaneous lower court case contains langsaggesting the contrary. See
Timberlane Lumber Co. v. Bank of America, N. T..8AS549 F.2d 597, 613 (C.A.9
1976) (insisting that the foreign conduct's donuestfect be "sufficiently large to present
a cognizable injuryo the plaintiff§ (emphasis added)).

Taken together, these two sets of considerattbespne derived from comity and the
other reflecting history, convince us that Congnessild not have intended the FTAIA's
exception to bring independently caused foreigarinwithin the Sherman Act's reach.

\Y,

Respondents point to several considerationspiat the other way. For one thing,
the FTAIA's language speaks in terms of the SherAwis applicability to certain kinds
of conduct. The FTAIA says that the Sherman Act applies teifpr "conduct” with a
certain kind of harmful domestic effect. Why isthiait the end of the matter? How can
the Sherman Act bothpply to the conducivhen one person sues gt apply to the
same conducivhen another person sues? The question of whaicaannot sue is a
matter for other statutes (namely, the Clayton Axiletermine.

Moreover, the exception says that it appliebé tonduct's domestic effect gives rise
to "a claim,"” not to the plaintiff'sclaim” or 'the claim at issu€. 15 U.S.C. § 6a(2)
(emphasis added). The alleged conduct here did tamestic effects, and those effects
were harmful enough to give rise to "a" claim. Resdents concede that this claim is
not their own claim; it is someone else's clainut,Bnguistically speaking, they say, that
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is beside the point. Nor did Congress place thevaat words "gives rise to a claim” in
the FTAIA to suggest any geographical limitatioather it did so for a here neutral
reason, namely, in order to make clear that theedtin effect must be amdverse(as
opposed to a beneficial) effect.

Despite their linguistic logic, these argumente aot convincing. Linguistically
speaking, a statute can apply and not apply taséime conduct, depending upon other
circumstances; and those other circumstances nchydm the nature of the lawsuit (or of
the related underlying harm). It also makes lisgaisense to read the words "a claim”
as if they refer to the "plaintiff's claim" or "tlobaim at issue.”

At most, respondents' linguistic arguments migfindw that respondents' reading is
the more natural reading of the statutory langudggt. those arguments do not show that
we mustaccept that reading. And that is the critical poifihe considerations previously
mentioned--those of comity and history--make clisat the respondents' reading is not
consistent with the FTAIA's basic intent. If thatsite's language reasonably permits an
interpretation consistent with that intent, we ddaadopt it. And, for the reasons stated,
we believe that the statute's language permitseth@ing that we give it.

Finally, respondents point to policy considenasidhat we have previously discussed,
namely, that application of the Sherman Act in pnéscircumstances will (through
increased deterrence) help protect Americans dgdameign-caused anticompetitive
injury. As we have explained, however, the pléimtand supporting enforcement-
agencyamici have made important experience-backed argumease@bupon amnesty-
seeking incentives) to the contrary. We cannot whgther, on balance, respondents’
side of this empirically based argument or the mxgiment agencies' side is correct. But
we can say that the answer to the dispute is medlear enough, nor of such likely
empirical significance, that it could overcome tt@nsiderations we have previously
discussed and change our conclusion.

For these reasons, we conclude that petitiomeasling of the statute's language is
correct. That reading furthers the statute's bamicposes, it properly reflects
considerations of comity, and it is consistent v8tierman Act history.

Vi

We have assumed that the anticompetitive confuleret independently caused foreign
injury; that is, the conduct's domestic effects dmt help to bring about that foreign
injury. Respondents argue, in the alternative, tih foreign injury was not independent.
Rather, they say, the anticompetitive conduct's ekiim effects were linked to that
foreign harm. Respondents contend that, becausenivis are fungible and readily
transportable, without an adverse domestic effext iigher prices in the United States),
the sellers could not have maintained their inteonal price-fixing arrangement and
respondents would not have suffered their foreigary. They add that this "but for"
condition is sufficient to bring the price-fixingpduct within the scope of the FTAIA's
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exception.

The Court of Appeals, however, did not address #rgument, and, for that reason,
neither shall we. Respondents remain free to laskCourt of Appeals to consider the
claim. The Court of Appeals may determine whetlespondents properly preserved the
argument, and, if so, it may consider it and detigerelated claim.

For these reasons, the judgment of the Court gieAfs is vacated, and the case is
remanded for further proceedings consistent wiidpinion.

NOTES

1. On remand, the D.C. Circuit addressed the apmsllelaim that the foreign injury
complained of was not independent of domestic hand, therefore, was within the
jurisdiction of the Sherman Act, as defined by tHEAIA. The court rejected the
appellants’ theory that "because vitamins are foilegand readily transportable, without
an adverse domestic effecie(, higher prices in the United States), the sellerddt not
have maintained their international price-fixingasmmgement and respondents would not
have suffered their foreign injury.” The court cluded that the “but for” causal
relationship asserted by appellants did not satiséydirect causal relationship required
by the language of the statute, i.e., that “suébicegives rise taa claim...” Because the
U.S. effects of the appellees' allegedly anti-cattige conduct did not give rise to their
claims, the court did not have jurisdictioBmpagran S.A. v. F. Hoffmann-LaRoche, Ltd.
417 F.3d 1267 (D.C. Cir. 2005).

2. Did Empagransettle questions regarding what conduct is covéerethe Sherman
Act? Did it address who has standing to bring soder the Sherman Act? Did the D.C.
Circuit provide a workable test for distinguishihgrm that is interdependent from that
which is independent?

3. In addition to jurisdictional defenses, Congrdes provided certain statutory
exemptions for exporters concerned with possibR. @ntitrust risks. This next section

looks at the Export Trading Company Act, as welltlas Chlor/Alkali Certificate of
Review and subsequent actions brought based assih@nce of the Certificate.

Excerpts from the Export Trading Company Act of 192, 15 U.S.C. 88 4001-4003,
4011-4021.

§ 4001. Congressional findings and declaratiopuspose
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*kkk

(b) It is the purpose of this Act to increaseitblsh States exports of products and
services by encouraging more efficient provisiomxybort trade services to United States
producers and suppliers, in particular by estalmigslan office within the Department of
Commerce to promote the formation of export tradsoaiations and export trading
companies, by permitting bank holding companies)kbes’ banks, and Edge Act
corporations and agreement corporations that dreidiaries of bank holding companies
to invest in export trading companies, by reducnegtrictions on trade financing
provided by financial institutions, and by modifgithe application of the antitrust laws
to certain export trade.

§ 4002(8 103). Definitions
(a) For purposes of this title --

(1) the term "export trade" means trade or commarc goods or services
produced in the United States which are exportedn dhe course of being exported,
from the United States to any other country;

(2) the term "services" includes, but is not lexitto, accounting, amusement,
architectural, automatic data processing, businegsnmunications, construction
franchising and licensing, consulting, engineerinfinancial, insurance, legal,
management, repair, tourism, training, and trartaion services;

(3) the term "export trade services" includes, isuhot limited to, consulting,
international market research, advertising, mankgtinsurance, product research and
design, legal assistance, transportation, includiregle documentation and freight
forwarding, communication and processing of foreayders to and for exporters and
foreign purchasers, warehousing, foreign exchafigancing, and taking title to goods,
when provided in order to facilitate the export gdods or services produced in the
United States;

(4) the term "export trading company" means aqerpartnership, association,
or similar organization, whether operated for grofias a nonprofit organization, which
does business under the laws of the United StatesyoState and which is organized and
operated principally for purposes of--

(A) exporting goods or services produced in timgédl States; or

(B) facilitating the exportation of goods or sees produced in the United
States by unaffiliated persons by providing onenore export trade services;

*kkk

(7) the term "antitrust laws" means the antittasts as defined in subsection (a)
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of the first section of the Clayton Act (15 U.S&12(a)), section 5 of the Federal Trade
Commission Act (15 U.S.C. § 45) to the extent g&tion 5 [15 USCS 8§ 45] applies to
unfair methods of competition, and any State argitor unfair competition law.

*kkk

8 4011. Export trade promotion; duties of SecyetdtCommerce

To promote and encourage export trade, theeGagrmay issue certificates of review
and advise and assist any person with respeciplyiag for certificates of review.
8 4012 (8 302). Application for issuance of cezéife of review

(a) Written form; limitation to export tradepmpliance with regulations. To apply for
a certificate of review, a person shall submiti® $ecretary a written application which -

(1) specifies conduct limited to export trade, and

(2) is in a form and contains any information luging information pertaining to
the overall market in which the applicant operatesjuired by rule or regulation
promulgated under section 310 [15 USCS § 4020].

(b) Publication of notice of application; transtaitto Attorney General.

(1) Within ten days after an application subedtunder subsection (a) is received by
the Secretary, the Secretary shall publish in #deFal Register a notice that announces
that an application for a certificate of review Hmeen submitted, identifies each person
submitting the application, and describes the condar which the application is
submitted.

(2) Not later than seven days after an applicagidmmitted under subsection (a) is
received by the Secretary, the Secretary shalstnérto the Attorney General--

(A) a copy of the application,

(B) any information submitted to the Secretargamnection with the application,
and

(C) any other relevant information (as deterrdibg the Secretary) in the possession of

the Secretary, including information regarding tharket share of the applicant in the
line of commerce to which the conduct specifiethim application relates.
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8 4013(8 303). Issuance of certificate

(@) Requirements. A certificate of review shh# issued to any applicant that
establishes that its specified export trade, expatle activities, and methods of
operation will--

(1) result in neither a substantial lessening ahpetition or restraint of trade
within the United States nor a substantial restrafrthe export trade of any competitor
of the applicant,

(2) not unreasonably enhance, stabilize, or degrases within the United States
of the goods, wares, merchandise, or serviceseotltiss exported by the applicant,

(3) not constitute unfair methods of competitigqaiast competitors engaged in
the export of goods, wares, merchandise, or seyvafethe class exported by the
applicant, and

(4) not include any act that may reasonably besetqal to result in the sale for
consumption or resale within the United Stateshaf joods, wares, merchandise, or
services exported by the applicant.

(b) Time for determination; specification in ticate. Within ninety days after the
Secretary receives an application for a certificdteeview, the Secretary shall determine
whether the applicant's export trade, export tradivities, and methods of operation
meet the standards of subsection (a). If the Sagretvith the concurrence of the
Attorney General, determines that such standaeisnat, the Secretary shall issue to the
applicant a certificate of review. The certificatiereview shall specify--

(1) the export trade, export trade activities, arethods of operation to which the
certificate applies,
(2) the person to whom the certificate of revievissued, and

(3) any terms and conditions the Secretary or Altterney General deems
necessary to assure compliance with the standéasigeection (a).

(c) Expedited action. If the applicant indicatespecial need for prompt disposition, the
Secretary and the Attorney General may expediieraon the application, except that no
certificate of review may be issued within thirtayd of publication of notice in the
Federal Register under section 302(b)(1) [15 US@81(b)(1)].

§ 4014. Reporting requirement; amendment of deaiti#; revocation

(@) Report of changes in matters specified;liegion to amend; treatment as

application for issuance.
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(1) Any applicant who receives a certificate@fiew--

(A) shall promptly report to the Secretary ammamge relevant to the matters specified
in the certificate, and

(B) may submit to the Secretary an applicatioramend the certificate to reflect the
effect of the change on the conduct specified encirtificate.

(2) An application for an amendment to a cexdife of review shall be treated as an
application for the issuance of a certificate. Efffective date of an amendment shall be
the date on which the application for the amendnsestibmitted to the Secretary.

(b) Request for compliance information; failuceprovide; notice of noncompliance;
revocation or modification; antitrust investigatiomo civil investigative demand.

(1) If the Secretary or the Attorney General feson to believe that the export trade,
export trade activities, or methods of operatiom @ierson holding a certificate of review
no longer comply with the standards of section 8p3@5 USCS § 4013(a)], the
Secretary shall request such information from spehson as the Secretary or the
Attorney General deems necessary to resolve thienwtcompliance. Failure to comply
with such request shall be grounds for revocaticth® certificate under paragraph (2).

(2) If the Secretary or the Attorney Generaledsines that the export trade, export
trade activities, or methods of operation of a perfolding a certificate no longer
comply with the standards of section 303(a) [15 8S4013(a)], or that such person has
failed to comply with a request made under pardy(ap, the Secretary shall give written
notice of the determination to such person. Thecaathall include a statement of the
circumstances underlying, and the reasons in supfahe determination. In the 60-day
period beginning 30 days after the notice is gividre Secretary shall revoke the
certificate or modify it as the Secretary or théofiey General deems necessary to cause
the certificate to apply only to the export traggport trade activities, or methods of
operation which are in compliance with the standanfl section 303(a) [15 USCS §
4013(a)].

(3) For purposes of carrying out this subsectiba,Attorney General, and the Assistant
Attorney General in charge of the antitrust diusiof the Department of Justice, may
conduct investigations in the same manner as thermgy General and the Assistant
Attorney General conduct investigations under sac8 of the Antitrust Civil Process
Act [15 USCS § 1312], except that no civil inveatige demand may be issued to a
person to whom a certificate of review is issueduth person is the target of such
investigation.

8 4015 Judicial review; admissibility
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(a) District court review of grants or deniadsroneous determination. If the Secretary
grants or denies, in whole or in part, an applaratior a certificate of review or for an
amendment to a certificate, or revokes or modgiegrtificate pursuant to section 304(b)
[15 USCS § 4014(b)], any person aggrieved by swthrchination may, within 30 days
of the determination, bring an action in any appiadp district court of the United States
to set aside the determination on the ground tnat determination is erroneous.

(b) Exclusive provision for review. Except a®yded in subsection (a), no action by
the Secretary or the Attorney General pursuanhi® title shall be subject to judicial
review.

(c) Inadmissibility in antitrust proceedings.tlile Secretary denies, in whole or in part,
an application for a certificate of review or for amendment to a certificate, or revokes
or amends a certificate, neither the negative detettion nor the statement of reasons
therefor shall be admissible in evidence, in anpiadstrative or judicial proceeding, in
support of any claim under the antitrust laws.

§ 4016. Protection conferred by certificate ofiegw

(a) Protection from civil or criminal antitruattions. Except as provided in subsection
(b), no criminal or civil action may be brought @ndhe antitrust laws against a person to
whom a certificate of review is issued which isdzh®n conduct which is specified in,
and complies with the terms of, a certificate issuader section 303 [15 USCS § 4013]
which certificate was in effect when the conduatuweed.

(b) Special restraint of trade civil action; érimitations; certificate governed conduct
presumed in compliance; award of costs to succeskdtendant; suit by Attorney
General.

(1) Any person who has been injured as a resultonduct engaged in under a
certificate of review may bring a civil action foqjunctive relief, actual damages, the loss
of interest on actual damages, and the cost of(isuiuding a reasonable attorney's fee)
for the failure to comply with the standards oftsgt 303(a) [15 USCS § 4013(a)]. Any
action commenced under this title [15 USCS 88 4€X14eq.] shall proceed as if it were
an action commenced under section 4 or sectiorf fiiedClayton Act [15 USCS 8§ 15 or
26], except that the standards of section 303(ahisftitle [15 USCS § 4013(a)] and the
remedies provided in this paragraph shall be theluskwe standards and remedies
applicable to such action.

(2) Any action brought under paragraph (1) shelffiled within two years of the date

the plaintiff has notice of the failure to complythvthe standards of section 303(a) [15
USCS § 4013(a)] but in any event within four yeater the cause of action accrues.
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(3) In any action brought under paragraph (igre shall be a presumption that conduct
which is specified in and complies with a certiteeaf review does comply with the
standards of section 303(a) [15 USCS § 4013(a)].

(4) In any action brought under paragraph e court finds that the conduct does
comply with the standards of section 303(a) [15 8C4013(a)], the court shall award
to the person against whom the claim is broughtts of suit attributable to defending
against the claim (including a reasonable attosieg).

(5) The Attorney General may file suit pursutmisection 15 of the Clayton Act (15

U.S.C. 25) to enjoin conduct threatening clear a@neparable harm to the national
interest.

*kkk
§ 4021. Definitions

As used in this title --

(1) the term "export trade” means trade or coromen goods, wares, merchandise, or
services exported, or in the course of being exdorfrom the United States or any
territory thereof to any foreign nation,

(2) the term "service" means intangible economuitput, including, but not limited to--

(A) business, repair, and amusement services,

(B) management, legal, engineering, architettaral other professional services, and

(C) financial, insurance, transportation, infatmnal and any other data-based
services, and communication services,

(3) the term "export trade activities" meansvatiés or agreements in the course of
export trade,

(4) the term "methods of operation” means anthote by which a person conducts or
proposes to conduct export trade,

*kkk

Export Trade Certificate of Review for Chlor/Alkali Producers International, App.
No. 84-00034.
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Chlor/Alkali Producers International ("Chlor/Alka)j a joint venture, has applied to the
Department of Commerce for a certificate of reviewder the [ETC] Act and its
implementing regulations.

The application was deemed submitted on Novembe©984 and a summary of the
application was published in the Federal RegisteNovember 15, 1984.

The Department of Commerce and the Department sficdu have reviewed the
application and other information in their possessi

Based on analysis of this information, the Depaninod Commerce has determined, and
the Department of Justice concurs, that the Expoatie, Export Trade Activities and
Methods of Operation set forth below meet the fstandards set forth in section 303(a)
of the Act.

Accordingly, under the authority of the Act and tRegulations, Chlor/Alkali and the
members are certified to engage in the Export Thsrdevities and Methods of Operation
described below in the following Export Trade ang&t Markets:

ExportTrade

Caustic soda and chlorine.

Export Markets

The Export Markets include all parts of the workcept the United States (the fifty
states of the United States, the District of Colianthe Commonwealth of Puerto Rico,
the Virgin Islands, American Samoa, Guam, the Commsalth of the Northern Mariana
Islands, and the Trust Territory of the Pacifiatsls).

Export TradeActivities andMethodsof Operation

1. Each member may independently dedicate the tyaritcaustic soda and chlorine
that it will make available to Chlor/Alkali for sain the Export Markets.

2. Chlor/Alkali and the members may enter into agrents wherein Chlor/Alkali
agrees to act as the members' exclusive expors sapgesentative for the quantity of
caustic soda and chlorine dedicated by each mefobesale in the Export Markets. In
such agreements, (i) Chlor/Alkali may agree notefaresent any other supplier for sales
in the Export Markets and (ii) the members may edhat they will export the quantity
dedicated for sale in the Export Markets exclugitarough Chlor/Alkali, and that they
will not export independently of Chlor/Alkali eithalirectly or through other export
intermediaries.
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3. The member may refuse to deal with export inégtiaries other than Chlor/Alkali.

4. Chlor/Alkali may, for itself and on behalf ofehmembers, by agreement with its
distributors or agents in the Export Markets ofwilie members' distributors or agents in
the Export Markets, or on the basis of its own adeieation:

a. establish the prices at which it will sell damsoda and chlorine in the Export
Markets,

b. establish the quantity of caustic soda androtéoit will sell in the Export
Markets,

c. allocate the Export Markets or customers in Exgort Markets among the
members' distributors or agents and/or its distaksuor agents, and

d. refuse to quote prices for, or to market ol, salustic soda and chlorine to its
or its members' competitors in the Export Markets.

5. Chlor/Alkali and the members may agree on thentjties and prices at which it and
its members may sell caustic soda and chlorinkerEixport Markets, and may also agree
on territorial and customer allocations in the Expdarkets among the members.

6. Chlor/Alkali may enter into nonexclusive agreemse appointing export

intermediaries for the sale of caustic soda androté in the Export Markets. Such
agreements may contain the price, quantity, teraitoand customer restrictions for the
Export Markets contained in paragraph 4 above.

7. Chlor/Alkali and the members may exchange arstudis the following types of
information:

a. information about sales and marketing eff@tsivities and opportunities for
caustic soda and chlorine for and in Export Marksétling strategies for the
Export Markets, sales for the Export Markets, cacttand spot pricing in the
Export Markets, projected demands in the Exportkeiar for caustic soda and
chlorine, customary terms of sale in the Export Réts, prices and
availability of caustic soda and chlorine from catifors for sales in the
Export Markets, and specifications for caustic sadd chlorine by customers
in the Export Markets;

b. information about what quality and quantity afd from where and when,
caustic would be available from the members fquoet;

c. information about terms and conditions of cacits for sales in the Export
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Markets to be considered and/or bid on by Chlordilend the members;

d. information about expenses specific to expgrtio and within the Export
Markets, including without limitation, transportai, trans- or intermodal
shipments, insurance, inland freight to port, ptorage, commissions, export
sales documentation and financing, and customggand taxes;

e. information about U.S. and foreign legislataord regulations affecting sales
for the Export Markets; and

f. information about Chlor/Alkali's operation, inding without limitation, sales
and distribution networks established by Chlor/Allkathe Export Markets;

Provided that, (1) Chlor/Alkali must keep copiesafifinformation that is exchanged in
written form and (2) in all such discussions am@idor/Alkali and the members, legal
counsel must be present and must maintain an decamd complete record of all matters
discussed.

8. Chlor/Alkali and the members may prescribe tikwing conditions for withdrawal
of coventurers from Chlor/Alkali and for admissiohnew coventurers;

a. A coventurer may withdraw from Chlor/Alkali @&f the last day of any
calendar quarter by giving 180 days' prior writieotice to the remaining
coventurers. The remaining coventurers shall thewe the option to
terminate Chlor/Alkali or to pay the withdrawingwemturer the value of its
capital account, as adjusted, on the date of tisdrawal.

b. Additional coventurers may be admitted to CMilikali from time to time
upon receiving a majority vote of Chlor/Alkali's kagement Board,
executing a counterpart of the Chlor/Alkali's JoWfgénture Agreement and
making such capital contribution in cash as is aeée by Chlor/Alkali's
Management Board.

Definitions

(a) "Coventurer" means a participant in the ChltkdA joint venture that has been duly
admitted into the joint venture in accordance Whté joint venture agreement, its charter
or bylaws, and has been certified by the DepartrnE@ommerce, with the concurrence
of the Department of Justice, to be a member.

(b) "Export intermediary” means a person who asta distributor, sales representative,
sales or marketing agents, or broker, or who per$osimilar functions, including

providing or arranging for the provision of suchpex trade services as consulting,
international market research, advertising, mankgtinsurance, product research and
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design, legal assistance, transportation, tradeurdentation and freight forwarding,
communication and processing of foreign orders mol or exporters and foreign
purchasers, warehousing, foreign exchange, fingneind taking title to goods.

(c) "Member" means "member" as defined in secti®®.3(1) of the Regulations.

(d) "Supplier" means a person who produces, prayidesells caustic soda or chlorine.
Members

The B.F. Goodrich Company, Kaiser Aluminum and CieamCorporation, Occidental
Chemical Corporation, and Vulcan Materials Comparg/ each a member so long as it

remains a coventurer.

TermsandConditionsof Certificate

(&) Each member of Chlor/Alkali will not intentidhadisclose, directly or indirectly,
any information on caustic soda or chlorine thabsut its or any other supplier's costs,
production, capacity, inventories, domestic pricksnestic sales, domestic orders, terms
of domestic marketing or sale, or U.S. businesmglestrategies, or methods to
Chlor/Alkali or to any other supplier, unless suictiormation is already generally
available to the trade or public.

(b) Chlor/Alkali and its members will comply witlequests made by the Department of
Commerce on behalf of itself or the Departmentudtide for information or documents

relevant to conduct under the certificate. Thed&apent of Commerce will request such
information or documents when either the Departneégniustice or the Department of

Commerce believes it requires the information aruwhoents to determine that the Export
Trade, Export Trade Activities or Methods of Opematof a person protected by this

certificate of review continue to comply with thursdards of section 303(a) of the Act.

(c) Chlor/Alkali shall notify the Department of Comerce of a withdrawal of a
coventurer from Chlor/Alkali within thirty (30) dayof such withdrawal.

(d) Chlor/Alkali shall not permit any supplier tedome a coventurer in Chlor/Alkal
unless such supplier has been certified throughndment to this certificate to be a
member of Chlor/Alkali. The preceding sentencesdaet prohibit discussions that
Chlor/Alkali might have held or might hold with tlseipplier about the possibility of its
becoming a coventurer, but such discussions woaldubject to the normal application
of the antitrust laws.

ProtectionProvidedby Certificate

This certificate protects Chlor/Alkali, its membeasid their directors, officers, and
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employees acting on their behalf from private ®elhmage actions and government
criminal and civil suits under U.S. federal andestantitrust laws for the export conduct
specified in the certificate and carried out duntsgeffective period in compliance with
its terms and conditions.

Effective Periodof Certificate

This certificate continues in effect from the effee date indicated below until it is
revoked or modified.
OtherConduct

Nothing in this certificate prohibits Chlor/Alkaknd its members from engaging in
conduct not specified in this certificate, but sumbnduct is subject to the normal
application of the antitrust laws.

Disclaimer

The issuance of this certificate of review to Chikali by the United States
Government under the provisions of the Act, dodscoastitute, explicitly or implicitly,
an endorsement or opinion of the United States €owent concerning either (a) the
viability or quality of the business plans of Chkidkali or the members or (b) the
legality of such business plans of Chlor/Alkali the members under the laws of the
United States (other than as provided in the Actlunder the laws of any foreign
country.

The application of this certificate to conduct xpert trade where the U.S. Government
is the buyer or where the U.S. Government bearsentban half the cost of the
transaction is subject to the limitations set fartlsection V. (D.) of the "Guidelines for
the Issuance of Export Trade Certificates of Rev{®&cond Edition)," 50 F.R. 1786
(January 11, 1985).

In accordance with the authority granted underAbieand Regulations, this certificate of
review is hereby issued to Chlor/Alkali Producereinational.

Secretary of Commerce
Effective Date: Jan. 25, 1985

NOTES

1. Does the ETCA adequately take into considergimssible indirect effects on
domestic competition?
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2. What protections does the ETCA provide beyondtiliaFTAIA confers?

3. What are the risks of seeking ETCA certificati@nsus relying on the FTAIA?

Horizons International, Inc. v. Baldridge, 811 F.2d 154 (8 Cir. 1987)

This appeal is from an order of the district coentered in the first instance of
judicial review of a decision of the Secretary ain@nerce under Title 11l of the Export
Trading Company Act of 1982. Title Il authorizkee Secretary to issue certificates of
review providing limited antitrust immunity to ergg in specified concerted export
activity if he finds that the proposed activity rneestatutory requirements. The Secretary
acts upon an application after publication in thedéral Register of notice of that
application. The purpose of such a certificatéoiprovide immunity from criminal or
civil action under the antitrust laws for condudtieh is specified in the certificate in
effect when the conduct occurred. Parties aggriebedthe grant or denial of an
application may within 30 days of the Secretarggednination "bring an action in any
appropriate district court of the United Statesdbaside the determination on the ground
that such determination is erroneous."

In the instant case, the Secretary issued aunértificate to Chlor/Alkali Producers
International (Chlor/Alkali), a joint venture comgng four major domestic
manufacturers of caustic soda and chlorine. Thepifs, Horizons International, Inc.
and Kenchem, Inc., are traders in caustic sodeachlmline and claim to be aggrieved by
that determination. Their complaint names as defetsdthe Secretary and Department of
Commerce and the Attorney General and Departmeniustice. One of the joint
venturers, Occidental Chemical Company, succegsfalbved to intervene. Over
objections by the government the district courihp#ed discovery. The court denied the
government's motion to dismiss the Attorney Genasah party, and denied its motion
for summary judgment based upon the administratteord. Based on the expanded
record, which included district court discovery prétls, the court vacated the certificate
of review and remanded the case for further prdogsd The government and the
intervenor appeal. We reverse.

On November 1, 1984, Chlor/Alkali applied pwastito15 U.S.C. § 4012) for a
certificate of review for a proposed joint ventumethe export sale of caustic soda and
chlorine. Chlorine and caustic soda are produceudllsineously by the electrolysis of
salt water. The process yields approximately 1ris tof caustic soda for every ton of
chlorine. Although they are co-produced, chlorine aaustic soda are used for different
purposes and are subject to different demand cy&esduction of both products is
geared to chlorine demand because the toxic andsiee nature of chlorine makes it
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difficult to store and to transport. The applicatior the joint venture sought a certificate
of review which would permit use of an exclusivéesaagent for sale by its members of
guantities of both products to be sold exclusivalyoreign markets. The joint venture

proposed to determine quantities to be sold, tocate markets, to discuss and to
exchange information on export-related topics amtivegmembers, to refuse to quote
prices to or sell to foreign competitors, and tetniet withdrawal from or entry to the

venture. It also proposed to make purchases fronmembers. The application was
submitted to the Federal Register for publicatiolNmvember 9, 1984 and published on
November 15, 1984. The notice specified that comsemuld be received within 20

days after publication.

Upon the filing of the application the Secrgtaras required to act upon it within
ninety days. Since Title Ill also provides for edjied review if an applicant indicates a
need for prompt disposition, Chlor/Alkali soughtpexlited review. But it voluntarily
withdrew that request when the Department of Jestidicated that its review could not
be completed in the 30 days specified in sectioh34f). Thus agency action on the
application was mandated no later than 90 days favember 1, 1984, or January 30,
1985. The participation of the Department of Jest@s required because a certificate of
review is issued "if the Secretary [of Commercethwhe concurrence of the Attorney
General, determines that . . . standards [forsgsance] are met. . . ." Title Ill requires
the Secretary to submit to the Attorney Generalopycof the application, applicant
information submitted in connection with it, andyaother information the Secretary
deems relevant.

The plaintiffs fled no comments with the aggndhe Department of Commerce
reviewed the materials submitted by Chlor/Alkahterviewed other members of the
industry, and made an economic analysis of the giieb domestic effects of
Chlor/Alkali's proposed conduct. It also reviewegilgments in antitrust cases extant
against members of the caustic soda and chlorirdusiny. The Department's
investigation was conducted because Title 1ll méesldhe issuance of a certificate to
any applicant that establishes that its exportetradport trade activities, and methods of
operation will --

(1) result in neither a lessening of competit@nrestraint of trade within the United
States nor a substantial restraint of the expadetiof any competition of the applicant,

(2) not unreasonably enhance, stabilize, ores=pprices within the United States of
goods, wares, merchandise, or services of the elgesrted by the applicant,

(3) not constitute unfair methods of competit@gainst competitors engaged in the
export of goods, wares, merchandise, or servicabeotlass exported by the applicant,
and

(4) not include any act that may reasonably kpeeted to result in the sale for
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consumption or resale within the United Stateshaf joods, wares, merchandise, or
services exported by the applicant.

On January 25, 1985, with the concurrence efAltorney General, the Secretary
issued a certificate of review, authorizing Chldk@i to engage in the export trade of
caustic soda and chlorine on specified conditidihss was final agency action.

On February 22, 1985 the plaintiffs sued in thstrict court, alleging that the
Secretary and the Attorney General acted errongoingproperly, and contrary to law in
issuing the certificate of review. Specificallywis alleged that the export trade, export
trade activities, and methods of operation of CWikali would: (1) result in a
substantial lessening of competition or restraintrade within the United States, or a
substantial restraint of the export trade of itgnpetitors; (2) unreasonably enhance,
stabilize or depress prices of caustic soda orrictdowithin the United States; and (3)
constitute unfair methods of competition againshpetitors engaged in the export trade
of those chemicals. The complaint set forth a hystf antitrust law violations in the
caustic soda-chlorine industry and charged an oiggeopnspiracy in that industry in
violation of Sections 1 and 2 of the Sherman Adt. sought a declaration that the
defendants have engaged in such violations of lleen$an Act and an order setting aside
the issuance of the certificate of review.

The plaintiffs undertook discovery going beyahé contents of the administrative
record. Pursuant to Fed. R. Civ. P. 26(c)(1), teegnment moved that discovery not be
had beyond the administrative record of the isseaidhe certificate of review. It also
sought a stay of discovery pending consideratiotsasummary judgment motion. It was
the government's position that review was confibedhe record considered by the
Secretary and the Attorney General. The motioninat Idiscovery or stay it until
consideration of the motion for summary judgmentsveenied on April 24, 1985.
Extensive discovery ensued.

On May 6, 1985 the government moved pursuarfead. R. Civ. P. 12(b)(1) to
dismiss the action against the Attorney Generldgailg that [the Act] does not authorize
judicial review of his concurrence in the Secrétargetermination. The government
moved simultaneously for summary judgment, relymg the administrative record
which, it urged, amply supported the Secretaryt®acThese motions were not argued
until October 18, 1985. They were denied by an odd¢ed January 3, 1986. In ruling on
the motion for summary judgment the trial court sidered evidence outside the
administrative record. Although the plaintiffs hadt moved for summary judgment, the
trial court ordered:
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Chlor/Alkali's certificate of review is vacateddh the matter is remanded to the
Secretary of Commerce and the Attorney General.r@nand, the agencies should
consider the questions, set forth below, whicheragenuine issues of material fact
concerning whether the grant of a certificate ofie® to Chlor/Alkali was arbitrary,
capricious, and an abuse of discretion. The otiden listed 5 questions, all of which
appear to be predicated upon materials obtainadgldiscovery.

V.

The plaintiffs urge that even if review is coefd to the agency record the order
vacating the Secretary's determination is requifdak district court agreed, ruling that
even looking at the administrative record alone #gencies have not articulated a
satisfactory explanation for the Chlor/Alkali cédation. The court focused on two
principal issues: the inclusion of chlorine in tbertificate and the alleged failure to
consider two outstanding antitrust consent decneeslving the caustic soda-chlorine
industry. Before addressing the district court'dingu on the agency's record it is
appropriate to describe Title Il in its overallt@rust setting.

A
The Effect of Title Il

In 1918, in the Webb-Pomerene Act, Congressiged that nothing in the Sherman
Act of 1890 or the Wilson Tariff Act of 1894 shoubé construed as declaring illegal an
association entered into for the sole purpose ghgimg in export tradel5 U.S.C. 62
(1982). This antitrust exemption was qualified bg provisions that the participants not
act in restraint of trade within the United Stateef restrain the export trade of any
competitor, and not do any act which artificially intentionally enhances or depresses
prices within the United States or substantiallysens competition within the United
States. Section 3 of Webb-Pomerene provided an mt@mfor member companies
buying stock in an export association from the raergrovisions of section 7 of the
Clayton Act.15 U.S.C. 8§ 631982). The purpose of the Webb-Pomerene Act was t
encourage American exports by exempting exports ftonstraints which placed them at
a competitive disadvantage in foreign trade. Whale one time Webb-Pomerene
associations accounted for a significant percent#genited States exports, by 1979
their impact on the export trade had declined. WWebimerene was widely perceived to
have failed in its intended purpose. That perceptias reinforced by mounting United
States balance of payments deficits.

One defect in Webb-Pomerene was that while WebhePene export associations

were required to register with the Federal Traden@assion, such registration did not
confer immunity from public or private antitrustfercement. Thus members of export
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associations remained at risk after the fact detextions that their activities were not
exempt. That perceived defect was addressed ia MitlIThe Export Trading Company
Act is the product of a compromise between Housg &aenate bills having similar
purposes. The House version would have permittedxgort trading association to
obtain from the Attorney General a binding advisopinion about proposed export
activity, which would protect the holder from anigt liability. The Senate version
proposed to house the exempting function in the @eme Department. As enacted
Title Il requires that the Secretary of Commerasue the certificate with the
concurrence of the Attorney General.

Oddly, Title 1l does not purport to repeal ePomerene. However several of the
limitations on the Secretary's certificating auttyofound in section 303(a) of Title IlI
parallel those found in section 2 of that 1918 d&gion. The Senate Report notes that
the section 303(a) standards for certificationtara large extent "a codification of court
interpretations of the Webb-Pomerene exemption ribtrast law." The exempting
language of Webb-Pomerene has over the years eecaignsiderable judicial and
Federal Trade Commission scrutiny. See, ¢lgited States v. Concentrated Phosphate
Export Ass'n, 393 U.S. 199, 21 L. Ed. 2d 344, 89tS361 (1968Webb-Pomerene Act
does apply to foreign aid transactions financedhieypublic).

Section 303(a) borrows, as well, from sectionf3he Federal Trade Commission
Act, proscribing approval of activities and methad operation by an application which
"constitute unfair methods of competition againsinpetitors engaged in the export of
goods, wares, merchandise or services" Casespiatergy the "unfair methods of
competition" language of section 5 of the Federaldé€ Commission Act are, of course,
legion. The Webb-Pomerene Act did not immunizebiseficiaries from enforcement
under section 5. To the contrary, section 4 of thet provided that the prohibition
against unfair competition in section 5 and the gdims in the Federal Trade
Commission Act "shall be construed as extendingn@ir methods of competition used
in export trade against competitors engaged in expade, even though the acts
constituting such unfair method are done withoettérritorial jurisdiction of the United
States." Because it was proposed that Title Il Moconfer on a certificate holder
immunity from actions brought pursuant to the Fatl@rade Commission Act, Congress
incorporated in section 303(a) of that title thensaprohibition that applied by virtue of
section 4 of Webb-Pomerene.

The final exemption standard in section 30pf@yides that the applicants' proposed
activities or methods of operation "not include aty that may reasonably be expected
to result in the sale for consumption or resalénimithe United States of goods, wares,
merchandise or services exported by the appli¢aAishough no identical language
appears in Webb-Pomerene, that act implicitly goiddd export and reimportation since
it covered only the export trade. The quoted laggus in any event similar to that
contained in section 2(a) of the Robinson-Patmanh Ag U.S.C. § 1@&) (1982). The
Commerce Department has suggested that under timslasd the Secretary and the
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Attorney General "will look at whether the applitarasonably expects the exported
goods or services to re-enter the United Statesdla or consumption, and if so, whether
such sale or consumption within the United States/ rhave a significant domestic
impact." Guidelines for the Issuance of Export Erddertificates of Review48 Fed.
Reg. 15937, 15940 (1983)his interpretation has been suggested to be stensiwith
the sparse caselaw interpreting section 2(a) ofrfi®ob-Patman.

Thus the substantive standards in section 3Ofgaissuance of certificates of
exemption are standards which at the time of thefictment were familiar matters in the
antitrust law. The certificate procedure differewever, from familiar antitrust law in
that it contemplates not a determination of liapibased upon events which occurred in
the past, but an advisory opinion that if contertgalaactivities occur they will not result
in antitrust liability. That being the case, theeagy has adopted a regulation requiring
the applicant for such an advisory opinion to sethf the details of the course of conduct
sought to be exempted and to specify the antitastern, if any, raised by that export
conduct. The application must include "a descriptiof each member's domestic
(including import) and export operations, includihg nature of its business, the types of
products or services in which it deals, and thegdawhere it does business," and "[a]
description of the goods or services which the iappt exports or proposes to export
under the certificate of review." Information abdbie geographic areas in the United
States in which each applicant sells its goodssandces and all information available to
the applicant about total sales of such goods andces must also be included. If, after
an application has been submitted, either the egrer the Attorney General finds that
additional information is necessary in order to makdetermination, the applicant must
furnish it, thereby suspending the running of timecompleting the determination. The
information required of applicants appears to ba&soeably calculated to permit the
rendition of the requested opinion on the legadityhe proposed conduct.

The consequences of the issuance of a cetéifen@ specified in section 306 of Title
lll. As noted at the outset of the opinion, "nonainal or civil action may be brought
under the antitrust laws against a person to wha®r@ficate of review is issued which
is based on conduct which is specified in, and dm®spvith the terms of, a certificate . . .
in effect when the conduct occurred.” Thus neither government nor a private party
suing under section 4 or 12 of the Clayton A%, U.S.C. 88 1522 (1982), can sue
claiming that conduct which complies with the deséite violates the Sherman Act or
any other federal or state antitrust law. On theepthand Title 1l creates a new and
independent private cause of action:

Any person who has been injured as a result oflecnengaged in under a
certificate of review may bring a civil action forjunctive relief, actual damages,
the loss of interest on actual damages, and thieofasiit (including a reasonable
attorneys' fee) for the failure to comply with ttandards of section 4013(a) of this
title.
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In such an action there is a presumption that consipecified in and complying with a
certificate of review does comply with those stadda A private plaintiff who loses a
section 306 suit is liable for costs and attornéges.

Thus the consequences in private antitrust eafoent of the issuance of a certificate
of review are as follows:

(1) the legal standards set forth in section(80are a complete substitute for legal
standards which would otherwise apply by virtu¢hef antitrust laws;

(2) private plaintiffs may sue to enforce thetgm 303(a) standards, seeking either
injunctive relief or damages;

(3) private plaintiffs must in such a suit ovaree the presumption in section 306(b)(3)
that conduct complying with a certificate compontgh the legal standards of section
303(a);

(4) private plaintiffs may recover only actuabt treble damages for a violation of a
section 303(a) legal standard;

(5) private plaintiffs who win may recover atieys' fees and costs of suit, but are
liable for attorneys' fees and cost of sulit if these;

(6) conduct not in compliance with a certificédgenot exempted from treble damage
recovery under section 4 of the Clayton Act.

A private litigant can, therefore, in a suit & a certificate holder, go behind the
Secretary's advisory opinion that the conduct $ecin the certificate is legal under
section 303(a) if the litigant overcomes the 30@ppresumption. But the litigant cannot
obtain treble damages.

The consequences of issuance of a certificdteregiew in public antitrust
enforcement are broader. Under section 304(b)(2¢rtificate may be revoked if the
Secretary or the Attorney General determines tlotivifes of the holder no longer
comply with section 303(a). While they are outdiag, however, the only public
antitrust enforcement which is authorized is a byitthe Attorney General pursuant to
section 15 of the Clayton Act "to enjoin condugetitening clear and irreparable harm to
the national interest.” Apparently this includemduct in compliance with a certificate
since conduct not in compliance is not exempt friw@ antitrust laws. It is not clear
whether in an action by the Attorney General fqumative relief against a certificate
holder the legal standards of section 303(ahacextent they differ from other antitrust
laws, will be deemed to define the national interes
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Summarizing, the holder of a certificate isuliased both from private treble damage
actions and from government criminal prosecutighgrivate cause of action for actual
damages or injunctive relief can be successfulhsecuted against the certificate holder
only if the plaintiff can overcome the presumptitrat the Secretary of Commerce
correctly issued the certificate. Public enforcetrignthe Attorney General in an action
for injunctive relief is available to some as yatlatermined extent.

In an action against a certificate holder parguo section 306(b)(1) the plaintiff will
have the procedural advantages of the Federal Rtll€svil Procedure. Aside from the
presumption created by section 306(b)(3), no paeicdeference is owed in such an
action to the agency determination. The suit wélldecided by the district court on the
record made in that court. Thus in a section 3@6jsuit the factual record to which the
section 303(a) standards will be applied may beantdifferent from that on which the
agency acted. This also appears to be the casa action by the Attorney General
pursuant to section 306(b)(5).

B.

The instant action is not brought against GAlikali pursuant to section 306(b)(1). It
is brought against the Secretary and the Attornege@l pursuant to section 305(a). In
Part IV above we hold that in a section 305(a) giadireview proceeding the district
court must decide on the basis of the adminiseatacord. As we note in Part | above,
the agency record consists of materials submittgdChlor/Alkali, the Commerce
Department's economic analysis, interviews witheotembers of the industry, and
extant antitrust consent decrees in the caustia-sbtbrine industry.

In determining that the joint venture would ifidate the ability of members of
Chlor/Alkali to export, the Commerce Departmenttialiy found that the relevant
domestic market for caustic soda manufactured byetmembers was the Central United
States, while the relevant market for their chleriwas a three-state Gulf Region.
Commerce Department staff concluded that these eteagte concentrated and that each
Chlor/Alkali member is a large corporation. Theyncluded, nevertheless, that the joint
venture would enhance the members' ability to caenpar export contracts because
Chlor/Alkali's combined market share amounted tty d4 percent for caustic soda and
11 percent for chlorine. They noted, as well, thptto 70% of individual members’
output was committed to domestic use, making ftatift for such individual members to
compete effectively for large export contracts. €hivthe small increase in concentration
that would result from the joint venture, coupled¢hwthe fact that the joint venture's
potential customers are large sophisticated buykesstaff concluded that Chlor/Alkali
would not possess substantial market power anditha&xport activities would not be
likely to affect domestic competition adverselyndlly, the staff concluded that the
outstanding Chlor/Alkali consent decrees do nothiimid the activities sought to be
certified. The staff noted, as well, that if a dartfarose between the certificate and an
antitrust decree, the decree would control.
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The Secretary adopted the staff's conclusiond #s recommendation that a
certificate be issued. Thus the staff memoranduntaias the Secretary's findings and
conclusions. The Department of Justice did not sendwritten recommendation to the
Secretary. This inaction constitutes concurrenceth®y Attorney General within the
meaning of section 303(b). The Secretary therekseed the certificate on January 25,
1985.

The certificate specifies the activity that @hhlkali may engage in, such as setting
export prices and quantities. It also contains #veonditions and restrictions. For
example it requires that an attorney be presentraaihtain a complete and accurate
record whenever discussions take place about mates, contracts, etc. It also prohibits
any discussions of domestic price or output infdroma and warns members that
engaging in any conduct not specified in the dedié is subject to the normal
application of the antitrust laws. New members carlve added to the joint venture
unless the Secretary amends the certificate.

C.

The plaintiffs, traders in caustic soda andghk, contend that for two substantive
legal reasons the certificate should not have ts&@st, plaintiffs contend that the
members of Chlor/Alkali have had a history of ernigggin the domestic market, in
allocating customers, stabilizing prices, limitiagtput, and boycotting traders like them.
Second, they urge that Chlor/Alkali as a powerfelvnentry in the export market will
have the power to exclude competitors, includirg ghaintiffs, from that market. Thus,
they urge, the Secretary of Commerce erred in colimad) that the certificate meets the
legal standards of section 303(b)(1) and (3). Aasae objection, more factual in nature,
is that the certificate covers the export of clleriwhen in fact none of the members
have in the past exported chlorine in significamdrfities.

We find no merit in the plaintiffs’ legal objems. After calculating the Herfindahl-
Hirshman Index for the relevant domestic markéts,Gommerce Department staff noted
that both the chlorine and the caustic soda markegshighly concentrated. Thus, the
staff noted there were structured characteristisggssting a strong potential for
oligopolistic problems. Nevertheless the staff doded that the proposed joint venture
would not be a proximate cause for giving riseuohsproblems because of the relatively
small share of the market held by the members dch groduct. Were the members to
merge, the staff noted, the Herfindahl measuresldvmerease by 140 for caustic soda
and 93 for chlorine, which would not suggest thato@Alkali would have price-setting
power in the United States even if the joint veatignored the limitations in the
certificate designed to prevent coordination in dstit pricing. The staff noted as well
that customers of the Chlor/Alkali members werehsstrated buyers. Moreover the
Secretary considered the history of antitrust nomg@ance allegedly reflected in the
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extant antitrust consent decrees, noting that épgyied only to the United States and by
their terms exempted Webb-Pomerene Act activities.

As to the factual contention that chloringosld not have been included, the
administrative record discloses a careful constdmraof that issue. Chlorine is a
necessary by-product of the manufacture of casgsitia. Despite the difficulty of storing
and exporting it, chlorine is exportable. Accordioghe record one member of the joint
venture, Occidental Chemical Corporation, is expgrit. Vulcan Materials Company
seeks through the joint venture to establish arctdcexport market. Moreover the 1986
U.S. Industrial Outlook, U.S. Department of Comnegighows that export of chlorine in
1985 increased. Thus there is record evidence @tddr/Alkali is likely to export
chlorine.

Given the relatively short time frame specifibg Congress for completing an
investigation for the purpose of determining whettteissue a certificate, the material
obtained by the Commerce Department from the agpiiand elsewhere, and the careful
analysis made in the Commerce Department staff mamdam which the Secretary
adopted, we cannot find any procedural defect & ifsuance of the certificate. The
agency's explanation as to why the certificate dmspwith the standards of section
303(a) is carefully reasoned. The reasons reliedrersupported in the record. Thus the
determination to issue the certificate was notteaby, capricious, an abuse of discretion,
or a violation of the Export Trading Company Acthe district court's order setting it
aside must therefore be reversed.

NOTE

1. Horizons did not comment in response to the Agsncequest during the
investigatory period prior to issuing the certifea Such comments would have been
included in the Administrative record and availaidehe court on review.

Spencer Weber Waller,The Failure of the Export Trading Company Program, 17
N.C.J.INT'L L. & Comm . REG. 239 (1992).

The ETC Act has failed to satisfy any of the itdth expectations of Congress.
The Department of Commerce has issued only 124ficatés of review through
December 31, 1990. Twenty one of these certifecafereview have been relinquished,
two were revoked, and two expired.

Congress appeared sincerely shocked by the vind#ference of the business
community, which had lobbied so vociferously foe tBiTC Act, to the purported benefits
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of the Act. A minuscule fraction of existing exping trading companies and export
management firms have sought certification undéheeithe banking or antitrust

provisions of the ETC Act. As one witness told ause oversight committee: "It is our
impression that the Reagan Administration and tbhegess believed that the 1982 Act
was important legislation and we believe that thvagted several years developing it."

Several explanations help explain the mediocrepamse of the business
community to the ETC program. These include treeditic appreciation of the dollar
relative to other currencies in the 1980s, the wiitg trade deficit, the fear of disclosure
of confidential business information to the goveeminin order to receive certification,
and the lack of a definitive precedent interpreting scope of the protection provided by
antitrust certification. The fundamental problemserlooked or ignored by Congress
were the inability of antitrust certification togmote either exports or jobs, the logical
inconsistency of promoting both large and small cekprentures through the same
instrument, and the inability of American exporttets to significantly aid U.S. export
performance.

A. Impact on U.S. Exports and Employment

Certified export activity has produced a negligilgffect on U.S. exports. The
best claim that even proponents of the ETC progcam muster is the one that "it is
conceivable that the [ETC] Act has accounted fegraone billion dollars in exports.”
However, even this modest impact seems exaggeraldte $1 billion figure is an
extrapolation from reported exports totaling $300iom from export trading companies
holding certificates of review, $100 million fromxport trading companies receiving
Export-lmport Bank loan guarantees, and a tot&i8& million invested in export trading
companies by banks. The $1 billion figure is reathy estimating export trade from
companies with bank investments eight times the sfzhe equity invested by financial
institutions.

The $1 billion figure means that the ETC progracncaints for an even smaller
percentage of U.S. exports than the Webb-Pomermagrgm whose failure was part of
the impetus for the ETC Act in the first place. iSThgure further fails to account for the
certification of certain conduct previously coveigygl the Webb-Pomerene Act and for
the exports which would have occurred regardlessgfformal antitrust immunity.

Since the publication of the $1 billion estimatiee amount of total exports by
Export Trading Companies (ETCs) has grown due éagbuance of new certificates and
the continuing exports of goods by existing ETQdowever, the percentage of U.S.
exports by ETCs has likely decreased given the dtiangrowth in the export sector and
the limited number of new ETCs. The continued dglouef total exports by ETCs since
the creation of the program still provides no infiation regarding the extent to which the
program generated exports which otherwise woulchagt taken place.
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The results of the ETC program are equally unisgix@ when compared to the
number of participating firms. Congress apparentiglieved that the reforms
implemented by the ETC Act would eventually encosspéwenty to thirty thousand
firms which had not previously exported from theitdd States. The most recent
statistics indicate that slightly more than 4,20th$ are covered by ETC certificates of
review. The vast majority of these firms are cedeby virtue of their membership in
trade associations. Prior to the active soliotatof trade associations, the number of
certified firms was shockingly low as evidencedtbg fact that in 1987, the DOC had
issued certificates covering only 307 firms.

There is no evidence that certification has chenipe export performance of
firms passively benefiting from certification byason of member ship in a trade
association holding an ETC certificate of revieBuch firms do not necessarily export as
a result of the ETC program, or do not necessaxport at all.

C. ETCs and Export Cartels

There is nothing in the ETC Act which suggests theould successfully promote
export cartels to exploit foreign markets to theaadage of the U.S. The essence of a
successful cartel is the existence of sufficientkeapower and entry barriers to raise
price and to restrict output on an ongoing badite ETC Act does not create market
power, nor does it create or maintain barriersioye It merely permits an industry, as a
matter of U.S. law, to collusively exploit such tkeir power abroad if it already exists.
The history of the Webb-Pomerene Act suggestsfévatexport associations will have
sufficient global market power to exploit foreigrarkets.

The data in Table 2 indicates that the majoritythed ETCs have been export
intermediaries, export facilitators, or export seevproviders that do not even function as
horizontal agreements between competitors, leteafanction as export cartels. These
type of ETCs typically seek certification to enexclusive or nonexclusive vertical
arrangements to represent or sell one or more sofcuistomers' products in export
markets. These type of export intermediaries dlpidack the size or prominence to
become the focal point for horizontal collusion agdts customers.

TABLE 2
CLASSIFICATION OF ETC BY NATURE OF ASSOCIATION
1983-1986  1987-1990 TOTAL

EXPORT INTERMEDIARIES 47 27 74
OR OTHER VERTICAL
ARRANGEMENT

HORIZONTAL AGREEMENT 21 27 48

AMONG COMPETITORS

Not all ETCs consisting of horizontal combinatiafscompetitors have obtained

a7



certification to cover the full range of price s&gt production restriction, and policing
powers normally associated with cartel behaviois sat forth in Table 3, only slightly
more than half of the horizontal ETCs have sougintifccation for such cartel behavior
in foreign markets. The remainder of the horizbB{ECs received certification for more
limited activity such as export facilitation, liceing, joint bidding, sales activity, and
information exchanges which did not necessarilylve the complete control of prices
and sales in export markets. For example, a sogmif number of certificates expressly
permit members of horizontal ETCs to deviate froCEprices at will.

TABLE 3
EXTENT OF CERTIFICATION BY HORIZONTAL ETCS
1983-86 1987-90 TOTAL

FULL CERTIFICATION 12 14 26
AS EXPORT CARTEL

CERTIFICATION FOR 9 13 22
LESS THAN CARTEL
BEHAVIOR

Few of the horizontal ETCs are in industries whbaeze is likely to be significant
market power. In fact, a majority of the horizdnEalCs are in the agricultural and
forestry industries where the presence of foreigadpcers, close substitutes, and
relatively low entry barriers suggest that sigrafit market power would be difficult to
exercise.

The amount of any potential remaining monopolytsenill be reduced by the
secret or open price reductions implemented by E¥Mhbers seeking to increase their
own sales at the expense of the export cartel. Hh€ process is not an effective
mechanism for the detection and policing of thisdkof cheating by cartel. While ETC
certificates often establish an ETC as an exclugive sales instrument, the certificates
do not require the members to commit fixed amoémtexport. Nor do the certificates
contain any penalties for selling outside the E&Xtept the possibility of expulsion from
the ETC.

The amount of any available monopoly rents woutdflrther reduced by the
effectiveness of foreign competition law. The Epean Economic Community (EEC)
vigorously enforces its own competition law. Vally every state with a developed
market economy enforces some form of national comnpe law. The growing
enthusiasm for competition law in developing cowestrand the former centrally planned
economies, suggests that there are few desiralbslketsavhere a U.S. export cartel could
operate without serious foreign legal consequences.
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The public nature of the ETC program also suggtsis few American export
cartels will go unnoticed by foreign competitionttzarities. Applications for certificates
and summaries of certificates are published inFderal Register with additional details
available in legal periodicals and databases. fiiheertificates themselves are available
in the reading room of the DOC in Washington, D Each certificate lists the entity or
association receiving the certificate, its memb#ssproducts or services, its method of
operations, and the export markets it intends twese The degree of disclosure is
substantial, and is greater than what is requisethbst foreign export cartels potentially
aimed at the U.S. Such information is easily aabésso foreign competition authorities,
and therefore certification would be avoided by aagious cartel.

More importantly, even a program of successfulogixpartels does nothing to
increase U.S. employment or expand export oppdrbsni A successful cartel would
normally raise price and restrict output in orderobtain monopoly profits. This could
well decrease export volume and U.S. employmehbath the cartel members would be
earning monopoly returns in the foreign market.ctSa strategy could be self-defeating
in the long-term even in terms of total revenue @nofits. Any price increase and
reduction in output to maximize cartel revenuethmshort run would make U.S. exports
less competitive with foreign alternatives and wibattract new entries in the foreign
market.

NOTES

1. The ETCA supplements the older export immunhg, Webb-Pomerene Act, which
dates back to 1918.

2. The most extreme activity allowed under the ETEAAIA and Webb-Pomerene

(discussed next) would likely run afoul of foreigmtitrust laws today due in part to
transparency and registration requirements. Wéagtits remain for exporters under the
Acts?

Webb-Pomerene Act, 15 U.S.C. §8 61-65.
15 U.S.C. 8 61 Definitions

["Export Trade"] The words "export trade" wherever used in thist Anean
solely trade or commerce in goods, wares, or meika exported, or in the course of
being exported from the United States or any Tanyithereof to any foreign nation; but
the words "export trade" shall not be deemed ttude the production, manufacture, or
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selling for consumption or for resale, within thaeitéd States or any Territory thereof, of
such goods, wares, or merchandise, or any act enctiurse of such production,
manufacture, or selling for consumption or for tesa

["Trade Within the United States] The words "trade within the United States”
wherever used in this Act mean trade or commercengnthe several States or in any
Territory of the United States, or in the Distrizk Columbia, or between any such
Territory and another, or between any such Tewritr Territories and any State or
States or the District of Columbia, or between Ehstrict of Columbia and any State or
States.

['Associatiorf] The word "association" wherever used in this Ackans any
corporation or combination, by contract or othemyif two or more persons,
partnerships, or corporations.

15 U.S.C. 8§ 62 Export Trade and Antitrust Legislati

Nothing contained in the Act entitled "An Act protect trade and commerce against
unlawful restraints and monopolies,” approved algond, eighteen hundred and ninety,
shall be construed as declaring to be illegal asso@ation entered into for the sole
purpose of engaging in export trade and actualgagad solely in such export trade, or
an agreement made or act done in the course ofrtexf@mle by such association,
provided such association, agreement, or act isnnegstraint of trade within the United
States, and is not in restraint of the export trafl@any domestic competitor of such
association: And provided further, That such asgms does not, either in the United
States or elsewhere, enter into any agreementystadeing, or conspiracy, or do any act
which artificially or intentionally enhances or depses prices within the United States of
commodities of the class exported by such assoaiatr which substantially lessens
competition within the United States or otherwisstrains trade therein.

*k%k

15 U.S.C. 8§ 64 Unfair Methods of Competition in BrpTrade

The prohibition against "unfair methods of comitpen” and the remedies provided for
enforcing said prohibition contained in the Actided "An Act to create a Federal Trade
Commission, to define its powers and duties, and dther purposes,” approved
September twenty-sixth, nineteen hundred and feartehall be construed as extending
to unfair methods of competition used in exportié&raagainst competitors engaged in
export trade, even though the acts constitutingy sudair methods are done without the
territorial jurisdiction of the United States.

15 U.S.C. 8 65 Information Required from ExportdeaCorporation; Powers of Federal
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Trade Commission

Every association now engaged solely in expatld, within sixty days after the
passage of this Act, and every association entetechereafter which engages solely in
export trade, within thirty days after its creatiogshall file with the Federal Trade
Commission a verified written statement settindhfdhe location of its offices or places
of business and the names and addresses of affidsrs and of all its stockholders or
members, and if a corporation, a copy of its dedte or articles of incorporation and by-
laws, and if unincorporated, a copy of its artiabescontract of association, and on the
first day of January of each year thereafter itiIshake a like statement of the location of
its offices or places of business and the namesadddesses of all its officers and of all
its stockholders or members and of all amendmenmtand changes in its articles or
certificate of incorporation or in its articles @vntract or association. It shall also furnish
to the commission such information as the commisgsiay require as to its organization,
business, conduct, practices, management, andiorelato other associations,
corporations, partnerships, and individuals. Argoagtion which shall fail so to do shall
not have the benefit of the provisions of sectin &nd section three of this Act and it
shall also forfeit to the United States the sun$df00 for each and every day of the
continuance of such failure, which forfeiture shadl payable into the Treasury of the
United States, and shall be recoverable in a esml in the name of the United States
brought in the district where the association hagirincipal office, or in any district in
which it shall do business. It shall be the dutytled various district attorneys [United
States attorneys], under the direction of the Agr General of the United States, to
prosecute for the recovery of the forfeiture. Tlosts and expenses of such prosecution
shall be paid out of the appropriation for the exges of the courts of the United States.

Whenever the Federal Trade Commission shall ha@ason to believe that an
association or any agreement made or act donedbyassociation is in restraint of trade
within the United States or in restraint of the estgrade of any domestic competitor of
such association, or that an association eithethen United States or elsewhere has
entered into any agreement, understanding, or a@acyp or done any act which
artificially or intentionally enhances or depresggges within the United States of
commodities of the class exported by such assooiabr which substantially lessens
competition within the United States or otherwigstrains trade therein, it shall summon
such association, its officers, and agents to appefre it, and thereafter conduct an
investigation into the alleged violations of lawpdh investigation, if it shall conclude
that the law has been violated, it may make to sisswociation recommendations for the
readjustment of its business, in order that it teyeafter maintain its organization and
management and conduct its business in accordaititéaw. If such association fails to
comply with the recommendations of the Federal &r@dmmission, said commission
shall refer its findings and recommendations toAtlterney General of the United States
for such action thereon as he may deem proper.

For the purpose of enforcing these provisiorsRederal Trade Commission shall have
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all the powers, so far as applicable, given it An"Act to create a Federal Trade
Commission, to define its powers and duties, anatioer purposes.”

Note

The following case involves ANSAC, one of the geesport associations registered
under the Webb-Pomerene Act. At the time of tlusoa, Stauffer was a member of
ANSAC. See the FTC website for Webb-Pomerenenistiand the current registered
members of ANSAC.

International Raw Materials, Inc. v. Stauffer Chemical Co., TG, 767 F.Supp. 687
(E.D.Pa. 1991).

Defendants in this antitrust case are the natited@sling producers of soda ash.
Together, they comprise the "American Natural Sasla Corporation” (ANSAC), an
export trade association registered with the F@derade Commission (FTC) under the
Webb-Pomerene Act, 15 U.S.C. 61 et seq. Plainitérhational Raw Materials (IRM) is
a Pennsylvania corporation that operates a shipparginal in Port Longview,
Washington, where it loads white dry bulk produdtsluding soda ash, onto ocean-
going vessels.

ANSAC and its members have moved for summatygnuent against IRM's amended
complaint, which asserts two causes of action ur@kmtion 1 of the Sherman Act,
claiming to be exempt from ordinary applicationtbé antitrust laws by virtue of their
status as a Webb-Pomerene association. Under ¢iddARomerene Act, "an association
entered into for the sole purpose of engaging poextrade and actually engaged solely
in such export trade" enjoys immunity from antitrgggosecution with respect to any
"agreement made or act done in the course of exgate." IRM denies that ANSAC
qualifies for Webb-Pomerene immunity and has croesed for summary judgment on
the basis of the virtually unrebutted substantilegations recited in its complaint.

The central question before me, in resolving battions for summary judgment, is
whether ANSAC and its members have asserted a Waiodb-Pomerene defense.
l.
Factual and Procedural Background
This case, like an export, comes to me having datnificant history somewhere

else. This case was initiated before my colleagu®yd Hannum. He, and the Court of
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Appeals on review of his grant of summary judgméaie both previously summarized
relevant issues and facts. International Raw Maltexr. Stauffer Chemical, 716 F. Supp.
188, 191 (E.D.Pa. 1989), vacated and remandedi- 288946 (3d Cir. 1990).

Formed in 1983, ANSAC is an association of Aw®er soda ash producers,
registered under the Webb-Pomerene Act. All ANSA@nmhers are United States
corporations whose principal places of businessratke United States. Yet, with one
exception, every member of ANSAC is wholly or partbreign owned or has major
foreign connections: (1) Defendant Stauffer Cheim@@mpany is wholly owned by the
French corporation, Rhone Poulenc Chemie S.A.thind largest producer of soda ash
in the world. (2) Defendant TG Soda Ash is whollwned by the French chemical
conglomerate, Societe Nationale EIf Aquitaine, gamenanufacturer of caustic soda (a
soda ash substitute). (3) Defendant General ChérRiagners is forty-nine percent
owned by Australian Consolidated Industries, a mageseller of soda ash. (4) Defendant
Tenneco Minerals has entered into a joint ventuitd dapanese-owned ASAHI Glass,
the largest Japanese producer of soda ash, toiekptmmeco Minerals' soda ash reserves.
(5) Defendant Kerr-McGee recently sold its soda asberves to North American
Chemical Company, which is thirty-percent ownedtbg largest Korean producer of
soda ash, Oriental Chemical Industries. (6) Onfiemgant FMC Wyoming Corporation
is not linked to a foreign enterprise significarglygaged in the production or sale of soda
ash or caustic soda.

Prior to formation of ANSAC, the practice inetlsoda ash industry was for each
producer to bargain individually for terminal ratesd services. ANSAC changed this
practice by negotiating on behalf of all of its mmars and demanding a common rate. As
the operator of a principal terminal, IRM bargainer rates under both regimes. Its
1985 ANSAC-negotiated rate was significantly lowiean the range of rates it had
managed to negotiate with individual producers leetw1982 and 1984; IRM attributes
this reduction to the leverage imposed by ANSAGItective bargaining.

In October of 1987, ANSAC moved its businessnfrIRM to a rival terminal,
operated by Hall Buck Marine Inc. (HBM), at the Pof Portland, Oregon. Less than a
month later, IRM filed a one-count complaint insthdistrict charging ANSAC and its
members with conspiring to fix and depress pricegdrminal services.

IRM's complaint was dismissed on summary judgmay Judge Hannum, who
concluded -- on the basis of the complaint, theiomotor summary judgment, and the
motion's supporting affidavits -- that ANSAC's teagractices "fall squarely within" the
Webb-Pomerene exemption. In so holding, Judge Hanrejected IRM's contentions
that ANSAC should be denied Webb-Pomerene stataususe (1) many ANSAC
members are foreign owned, and (2) evidence may ghat ANSAC's purpose in
contracting with HBM "has gone beyond soda ash exgnad now, in reality, extends to
the terminalling of white bulk chemical producti’ ¢contravention of the "sole purpose”
clause of the Webb-Pomerene Act, which limits tkengption to export-related activity.
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On appeal, the Third Circuit vacated the grantushary judgment, holding that at least
one factual issue -- the nature of the ANSAC-HBMNatienship -- required further
development before ANSAC's Webb-Pomerene defendd be properly assessed:

Appellee says that there is nothing in his retatfop with Hall Buck that affects his
Webb-Pomerene status and appellant says that ihek&e disagree with the district
court's conclusion that 'a more developed reconbtsrequired. . . ." The district court
cannot decide this issue properly until it has befib the facts as to the exact nature of
that relationship.

On remand, the case was reassigned to me lgedadge Hannum was unwell. The
parties then undertook discovery with respect ® AINSAC-HBM relationship. The
details of that relationship are now clear: On ®eto26, 1987, ANSAC and HBM
entered into a "Terminaling Agreement” (the Agreethender which ANSAC agreed,
for an initial period of five years, to export annaal minimum of 500,000 tons of soda
ash through HBM's Port of Portland terminal atte mhich was substantially lower than
that which it had previously bargained for with IRKt the close of five years, ANSAC
would have the option to renew the Agreement agogrtb the same terms. If ANSAC
should choose not to renew, the agreement proasiésllows:

The estimated cost of construction of the Termisg$4,3000,000. On the basis of
this estimate, and an assumption that the invegtowst will be amortized over fifteen
(15) years, at the end of the initial five-yearmteof this Agreement, there will be an
unamortized cost of $ 2,866,667. In the event &MSAC does not renew the contract
after the initial five-year term, ANSAC shall pay Hall-Buck $1,433,333 within thirty
(30) days after completion of five years of openatiregardless of the actual investment
cost and unamortized cost. ANSAC shall have theppexercisable by written notice
to Hall-Buck, to require that an economic arrangeiniee entered into between ANSAC
and Hall-Buck providing for ANSAC's ownership, ioresideration for making the above
referenced payment, of 50% of the Terminal. In seeént, Hall-Buck shall be given a
\tab contract to operate the Terminal for the damaif the lease on a basis to be
negotiated between both parties. Parties agreestitht 50 percent ownership interest by
ANSAC is not intended to put ANSAC in the Termimalj business, but is rather
intended to confer on ANSAC an appropriate equitterest in compensation for its
contribution to the cost of the investment and RBISAC shall have the right to sell,
assign, or otherwise dispose of such ownershipsigeed however that Hall-Buck shall
have the right of first refusal should ANSAC decitte sell its ownership interest.
(Emphasis added).

In other words, the Agreement provides for an amga@ommitment of capital by
ANSAC to HBM, either in the form of rates paid ongaaranteed level of annual
throughput or -- if ANSAC elects not to renew aftie years -- in the form of a direct
cash contribution to the terminal's unamortizedtscof ANSAC elects non-renewal,
ANSAC has the further option of acquiring a fiftgrpent interest in the terminal.
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In more general terms, the Agreement descrifbesdlationship between the parties as
follows:

It is understood and agreed that Hall-Buck's opmmat hereunder are those of an
independent contractor and that Hall-Buck has thkaity to control and direct

the performance of the details of the work hereynaied it is further agreed that neither
Hall-Buck nor any of Hall-Buck's employees are emypkes of ANSAC and that Hall-
Buck is not, except as herein provided, subjecbiarol by ANSAC.

Upon completion of discovery with regard to &AdSAC-HBM relationship, ANSAC
and its members renewed their motion for summadgmnuent, and IRM filed its cross-
motion. Hence, the present dispute.

1.
Foreign Ownership of ANSAC Members

IRM contended before Judge Hannum, and now cdstem remand, that ANSAC
should be denied Webb-Pomerene status becauses cfutistantial foreign ownership
and/or control of all but one of ANSAC's membeltBM submits that extensive foreign
ownership or control undermines the basic purpdsth® Webb-Pomerene Act -- to
enable American exporters to compete more effdgtiabroad. United States v.
Concentrated Phosphate Export Association, 39319%(1968).

Congress felt that American firms needed the pdwéorm joint export associations
in order to compete with foreign cartels.”). Giwghat it perceives as an inconsistency
between the Act's underlying purpose and ANSAC'smbership structure, IRM
maintains that ANSAC is not entitled to the exemptas a matter of law.

IRM's position -- that an association's Webb-P@nerstatus is defeated by pervasive
foreign ownership or control -- is not supported dwy authority. The language of the
Webb-Pomerene Act imposes no such qualificatiomembership, and there appears to
be nothing in the Act's legislative history whichdicates that foreign ownership or
control is to be a significant factor in determminvhether the exemption applies.
Moreover, there appears to be no judicial or adstiaiive authority which supports the
proposition that membership in a Webb-Pomerenecadsgm turns on whether (or to
what extent) a corporation is foreign owned or oalfed.

Nor does it follow by simple syllogism that fogai ownership is necessarily at odds
with the design of the Webb-Pomerene Act to codfanestic benefits: by virtue of the
exemption the Act provides, American producers,kes, and raw materials encounter
fewer competitive obstacles and thereby commanereascess to international markets
than would be the case if they were afforded ndrast immunity. In other words, an
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export exemption can advance American interesex) éwough various exporters may be
foreign owned or controlled. Of course, it can lbeupibly argued that the privilege of
antitrust exemption should only be extended to exgaterprises most or all of which are
not subject to foreign control. However, it is wpQongress, not this court, to fashion the
nation's trade policies within the broad limits Bgtthe Constitution's commerce clause.

Accordingly, | conclude that ANSAC's Webb-Ponmeretatus is not diminished by the
circumstance that most ANSAC members are foreigneairor controlled.

1.
The ANSAC-HBM Relationship

IRM also contends that ANSAC should be denmthunity because its relationship
with HBM is not for the "sole purpose” of exporadie and thus exceeds the scope of the
Webb-Pomerene exemption. Advancing the same argumiemade before Judge
Hannum, this time equipped with evidence obtaineaugh discovery and with an
affidavit by an expert, Professor Herbert R. Narthrwho has analyzed that evidence
and endeavored to spell out its economic implicestidRM submits that the ANSAC-
HBM Agreement, and the relationship it entails, dnasffectively made ANSAC a
participant in the general business of terminallingaddition to its being a participant in
the business of export trade.

IRM's position that the ANSAC-HBM relationship not confined to export trade
rests on a number of related claims:

IRM claims that construction of HBM's Port of Rartd Terminal would not have
been completed but for ANSAC's annual guaranteeerafnimum of 500,000 metric tons
of soda ash throughput, as provided in the ANSAQvHBgreement. According to
IRM, this guarantee made the terminal "bankablegreated a solid business base for
obtaining further financing. Second, IRM claims ttHdBM arranged, in return for
ANSAC's guarantee, to have ANSAC's rate for termsevices subsidized by other
terminal users. That is, ANSAC's relatively loweter is said to be the result of
correspondingly higher rates charged other termisals. nl11 In this way, IRM submits,
ANSAC profits from the general business of the ieal) ANSAC's future prospect of
becoming (if it so chooses) a fifty percent owneH8M's terminal, as contemplated by
the renewal-default provision recited in the ANSABM Agreement, creates for
ANSAC a present economic interest in the generain@ss and overall prosperity of the
terminal.

Yet, none of these allegations can sustaincthen that ANSAC has made any
agreement or done any act which exceeds the sdofte grotection provided by the
Webb-Pomerene Act for "agreement[s] made or acte dlo the course of export trade.
There is no feature of the ANSAC-HBM relationshiatt goes so far as to make ANSAC
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a direct participant, investor, or privileged beaefy in HBM's terminal operations.
That ANSAC's annual guarantee was the sine quaaioHBM's Port of Portland
terminal, effectively underwriting the completiorf oonstruction, does not tend to
establish that ANSAC was undertaking to advanceimigyest beyond that of securing a
viable and efficient terminal for loading and thgbwputting its exports. Similarly, there is
nothing to indicate that the lower rate receivedANSAC, even if subsidized to some
degree by higher rates charged other terminal userses any purpose other than to
enhance the capacity of ANSAC members to compétetefely in world markets.

Finally, the fact that ANSAC maintains an opti@xercisable upon the close of the
initial five-year period, to acquire fifty perceot the equity in HBM's terminal, does not
add any meat to the theory that ANSAC has entdredjéneral business of terminalling.
ANSAC currently maintains no equity share in theni@al, and it is not clear that it will
exercise its option and procure an equity shathenfuture. Thus, as things now stand,
ANSAC's joint-ownership of HBM's terminal is a piskty, not a reality. Furthermore,
ANSAC's future prospect of co-owning the terminalesl not create for it a present
economic stake in the general operations of thaited different from that of any other
terminal user; all users of HBM's terminal have iaterest in the terminal's overall
success and prosperity insofar as their busingssndis on it.

In short, even though it is not inconceivali@tt ANSAC may one day enter a
relationship with HBM that would jeopardize its WeBomerene status, that point has
not been reached as of yet. The evidence of retioodgh providing a full view of the
ANSAC-HBM relationship, cannot be construed as sstjgg that ANSAC's current
relationship with HBM at the Port of Portland tenali in any way exceeds the scope of
activity permitted by the Webb-Pomerene Act asvédgtidone "in the course of export
trade.”

It may be true, as IRM points out, that ANSA€&ceives a number of indirect
economic benefits through its relationship with HEl¥ithe Port of Portland terminal.
And it may be true that the ANSAC-HBM relationskgpnerates a number of adverse
collateral effects, such as higher rates chargéeéraierminal users and lower use of
competing terminals by association members. Howekiese effects are not a basis for
stripping ANSAC of its Webb-Pomerene status; rathidrey are the "inevitable
consequences” of legislation designed to promoteraan export trade at the risk of
inducing and enduring some anti-competitive prastic

ANSAC's relationship with HBM, albeit complex, amldough certainly involving
more than a standard stevedoring agreement to H&M's terminal load ANSAC's
products, still fits wholly within the bounds ofehantitrust exemption provided by the
Webb-Pomerene Act for the purpose of promoting Acaerexport tradé®

16 Thus, although the FTC has rejected as inconsistéht the Act those arrangements in which an
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association has in the course of its activity deli with non-members, participated in foreign maatufre,
impeded the flow of imports, or denied terminal egx to competitors, cf. In re Florida Hard Rock
Phosphate Export Association, 40 F.T.C. 843, 860-:B145) (Webb-Pomerene Act does not permit
association to exercise its control of a terminakkcluding non-association members); In re ExSorew
Association of the United States, 43 F.T.C. 98C1d9Webb-Pomerene Act does not permit association
include non-members in price-fixing or to restréoneign imports); In re Sulphur Export Corp., 43 €.
820 (1947) (Webb-Pomerene Act does not permit #ssmc to collude with non-members to restrict
imports), | am aware of no instance in which theCFdr any other administrative authority or cours ha
thought it necessary to preclude a Webb-Pomeresaeiasion from contracting to procure the servicka
more cost-effective terminal as a means of enharitsrexport trade.

NOTES

1. Taking into consideration activities prohibite@s discussed in n.16, what would
ANSAC need to be mindful of in the five years &f dontract with HBM?

2. While ANSAC was found to be immune from antitrligbility in the U.S., the same
soda ash association was challenged under EU ciiopelaw. See the following
decision of the European Commission.

Ansac (Decision 91/301) (OJ 1991 L152/54),) 1991 L152/54, 19 December 1990.

1. This decision concerns the application of &%. of the EEC Treaty to
arrangements notified by Ansac for selling in thenm®nunity natural dense soda-ash
produced in the US by its member companies for iwiiosac has requested negative
clearance or in the alternative exemption unde8&(3) of the Treaty.

2. Ansac is a "Webb-Pomerene" Association--a@@pn set up in accordance with
the provisions of the U&xport Trade Actl918, commonly called the Webb-Pomerene
Act. The purpose of that Act is to exclude thelimagion of the Sherman Act to US
associations engaged solely in export trade andsavlaetivities do not restrain trade
within the US.

The Ansac membership agreement relates solelyxgoresales, defined as sales of
soda-ash produced in the US and its territoriesefqort to any country other than
Canada, except sales made under US foreign aitbouygment programmes. The EEC
market was excluded up to the notification and pemdts outcome Ansac has not
implemented the agreement with respect to that etark

Ansac in its current form dates from 1983: itsmbership agreement was adopted in
December of that year. It was formerly known as$loda Ash Export Association.
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3. Ansac's members are the six US producerstafalssoda-ash:
- FMC Wyoming Corp ("FMC");

- General Chemical (Soda Ash) Partners (formemigwkn as Allied Corp)
("General Chemical™);

- Kerr McGee Chemical Corp ("KMG");

- Stauffer Chemical Co (a division of Rhone-Poelénc., the US affiliate
of the Rhone-Poulenc Group)("Stauffer");

- Tenneco Minerals Co ("Tenneco");

- TG Soda Ash Inc (a wholly owned subsidiary df Atjuitaine Inc, the US
Affiliate of the EIf Aquitaine-Group)("Texas Gulf")

4. Soda-ash (sodium carbonate-Gla) is a white powder used principally as raw
material in glassmaking, where it accounts for apjnately 60 per cent of
manufacturing costs, and also in making detergants paper and in metallurgy. It is
produced by two distinct processes:

-in Europe soda-ash is produced from brine anddiore by the synthetic
process developed by Solvay in the last centurglvay's patents for the
process have long expired;

-in the US almost all soda-ash is of natural origilt is produced by
refining trona ore (a mixture of sodium carbonatad asodium
bicarbonate), found principally in the Green Rimasin in Wyoming,
Colorado and Utah.

Natural soda-ash offers a number of advantages thee synthetic product. Its
production uses less energy and is less labounsiie: it is therefore cheaper to
produce. It is also purer, containing only 300-@@dn of chloride, as against 3,000 ppm
for synthetic soda-ash. Removing residual chloffde example, in the course of glass
manufacture) is expensive; and if it is not remoNeduses environmental pollution.

Soda-ash exists in two densities, light and densSgher form can be produced by
either process. Dense soda-ash is preferred fmsglaking and is the only form
marketed by Ansac.

5. World soda-ash capacity (natural and synthésicurrently around 36 million

tonnes (nominal) per annum, of which the EEC actofor some 7.2 million tonnes.
Soda-ash consumption in the EEC is currently arduBdnillion tonnes per year, worth
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some ECU 900m.

6. The US natural-ash producers have total ndneigyaacity of 9.5 million tonnes
per year and a domestic market demand of some #lid@mtonnes. They supply the
whole of their home market and export the balarigg@duction. Costs of production of
natural-ash are very much lower than for the syithmoduct, but the mines are located
far from their principal markets and distributiomsts are correspondingly high.

7. EEC producers tend to concentrate their emd sgles in those member states
where they possess production facilities. Solsathe market leader with almost 60 per
cent of the total market and sales in all membatestexcept the UK and Ireland. The
other EEC producers' approximate shares are: 5Qber cent; Rhone-Poulenc ten per
cent; Akzo six per cent; Chemische Fabrik Kalk 8fatthes & Weber five per cent each.
ICI sells exclusively in the UK and Ireland wheréas over 90 per cent of the market.

Some 65-70 per cent of soda-ash produced in ti& iEEised in the manufacture of
flat and hollow (container) glass. The glass itdukas in recent years been the subject
of a Europe-wide consolidation with large manufaets operating on a pan-European
basis and manufacturing in several member states.

8. The US market has since the development afraafdsh mining in the 1960s
shown a substantial excess of capacity over domdstnand and a surplus of some 2.5
million tonnes is now available annually for export

Given the over-supply and the presence of a numbproducers with similar costs,
the US domestic market has been characterizeddnygsprice competition. The product
has in recent years been sold at a substantiaduisoff the list price of $93 per short
ton fob Wyoming, ex-works prices at the end of 1®88g around $73 per short ton.
List prices were raised by most producers to $98spert ton with effect from 1 July
1990 and the effective price went up to around $85.

9. The pressure to export has led the US produterattempt to penetrate the
European and other markets: European manufactwiens them as the major
competitive threat in their home markets. At cotrexchange rates it is possible for US
producers to sell in the EEC at prices substaptiblow local list prices without
dumping. Natural soda-ash began to appear in B@ iB the late 1970s, principally in
the UK. In 1982 US imports into the EEC amountedséme 100,000 tonnes, almost
80,000 tonnes in the UK. The European industrgessfully applied for anti-dumping
protection against these imports in 1982.

10. The most recent measures granting anti-dumgmioigction against US dense-ash
involved:

(@) for the two produces then in the market--Alli@ow General Chemical)
and Texas Gulf--minimum-price undertakings if12.26 per tonne ex-
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store;

(b) for those producers not in the market--Tenn&G, FMC and Stauffer-
-a definitive anti-dumping duty of ECU 67.49 pente.

The price undertakings accepted by the Commispionided for conversion into
other currencies at the exchange rates then pimyaithe changes in parities since 1984
meant that the undertaking price for Germany, Framnd other markets was
substantially above the market price so that salaéside the UK were no longer
commercially feasible under the undertakings.

11. Texas Gulf suffered a loss in volume and wikdfrom the UK in 1985, leaving
General Chemical in the market (with sales of @dgne 30,000 tonnes per year).

[...](In the published version of the decisionms&information has been omitted in
this paragraph, pursuant to the provisions ofZrtof Regulation 17/62 concerning non-
disclosure of business secrets.) Texas Gulf res sld some tonnage in Belgium. In
both cases the imports have been made free ofdantping duties under the inward-
processing regime.

12. A number of large EEC customers in the glastos have already indicated their
intention to place a substantial percentage of thesiness with US producers. So far,
however, a total of only about 40,000 tonnes of &#fla-ash has been supplied in
continental western Europe (CWE), almost all afnter inward-processing rules.

The anti-dumping measures provided for by CouReigulation 3337/84 expired in
November 1989. A review of the measures had beguested by certain US producers
and by representatives of the EEC glassmaking tndus 1988. On 7 September 1990
the review was terminated without imposition of tedive measures by Commission
Decision 90/507.

The Commission has in parallel with this decisemopted decisions finding that
European soda-ash producers have infringed agn886 of the EEC Treaty.

13. Under the membership agreement of 8 Decen@®3, the members agree that
all export sales by them or by any subsidiary Wil made through Ansac, with the
exception of sales or deliveries to companies ifckvia member owns 20 per cent or
more of the shares. Ansac's board of directoesngowered to ensure that each member
receives a fair share of total tonnage shippedgetermine price policies and to exclude
particular sales or territories from Ansac procedureach member is responsible for
providing a minimum share of estimated export needsnsac has an autonomous
management and absolute authority to decide whahifm to whom and at what price.
However, a board resolution provides that if Anshould begin operations in the EEC,
General Chemical would be allocated its present )(Wdhnage in addition to its
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entitlement under the Ansac rules. The intentibAmsac as outlined in the notification
is to enter the EEC market as a second suppliglags manufacturers, as they would be
unwilling to jeopardize relations with their maiappliers.

14. Ansac maintained that, because of the rigigfithhe EEC soda-ash market, only a
new entrant could create genuine competition; dvad only Ansac, representing the
whole of the US natural soda-ash industry, hacheessary economic power to achieve
a significant share of the market. Two of Ansawmsnbers (General Chemical and Texas
Gulf) had set up their own distribution facilitiesthe UK: Texas Gulf had been obliged
to withdraw, and General Chemical maintained aeges only at the request of its large
customers, which were prepared to pay a highee foican alternative source of supply.

Ansac claimed that art. 86(1) did not apply: héne,aim of its proposed market entry
was pro-competitive, and the judgment of the Cadirfustice of 25 October 1977 in
Case 26/7®/etro SB-GroBmarkte GmbH & Co KG v EC Commisgidtetro 1) [1977]
ECR 1875; and in Case 42/B&mia BV & Ors v EC Commissifib85] ECR 2545 were
examples of a wider principle, that:

. if the end is good, the means (within lishitcannot be regarded as
restrictive.” Such restrictions as the arrangesieontained were ancillary to Ansac's
overall, pro-competitive, aim. Moreover, Ansac weas a "cartel” but a dedicated sales
organisation with 26 staff members.

15. If art. 85(1) was found to apply, Ansac argtieat exemption under art. 85(3)
was justified:

1. Natural soda-ash being lower in chloride wasirenmentally superior
and thus contributed to an improvement in the petidao of goods and to
the promotion of technical progress.

2. The economies of scale achievable only by Angere necessary in view
of the high overhead costs involved in setting igtridbution facilities in
the EEC and would thus lead to an improvement @& distribution of
goods.

3. Ansac would, by helping to change the oliggtial structure of the EEC
market, promote economic progress.

4. Consumers would benefit from:
(@) the avoidance of the duplication of costsaolwhivould have been
incurred had Ansac's member companies decided ter ¢he

market separately;

(b) The lower prices which Ansac would need temf
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(c) the existence of a credible competitive sewttcsupply
(d) the environmental superiority of natural seda;

(e) the improved security offered by Ansac ratttean its member
companies acting separately.

5. The restrictions were indispensable and ditl emable the parties to
eliminate competition in respect of a substantiatt pof the soda-ash
market. According to Ansac, competition in the EBfarket could be
achieved only by allowing US producers to combine.

16. During the oral hearing Ansac's president destrated how, calculating back
from a price ex-warehouse of $165 per tonne, Arsadd show a higher cif value than
an individual US producer ($143 as against $138) arigher price ex-works ($86 as
against $70), giving Ansac a "safety margin" of $&6 tonne for anti-dumping purposes.

An economic expert called by Ansac sought to slhgweference to a theoretical
model that Ansac's entry would lead to an overalirdase in soda-ash prices for the
glass industry. He made it clear, however, thatrhodel was based on the assumption
that Ansac would enter the market with sales coatgarto those of the leading
Community producers.

Another expert who had undertaken market resdarcAnsac stated, however, that
the initial market share available to a new entv@otld be only of the order of five per
cent, or 200,000 tonnes.

17. Representatives of the glass industry stdiat they wished to have a reliable
second source of supply, because limited storagétitss at glassworks made regular
deliveries essential, and that US natural soda-dsltause of its purity, offered
considerable advantages over other alternativeeesurThey made it clear, however, that
the industry had no particular preference for Ansaer other possible suppliers,
including its member companies, provided that prigelity and security of supply could
be guaranteed.

18. Following the hearing a number of further sigsons were made to the
Commission on Ansac's behalf. It was argued thaexemption for a limited period
(two years) would allow Ansac to demonstrate ttabehavior in the market would have
a beneficial effect on competition.

It was also claimed that the ending of the Comiminss anti-dumping review without

a finding of injury created a situation in whichlpinsac, and not its members acting
individually, could market US soda-ash in the EEithaut running the risk of a finding
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of dumping injury by the Commission: economies @dle would allow Ansac to show a
higher nominal ex-works price than its memberdrsgihdividually.

19. The Ansac membership agreement is an agredraem¢en undertakings of the
kind envisaged in art. 85(1). Any decisions oohesons made by Ansac's board of
directors under the agreement are decisions ofsocation of undertakings within the
meaning of that article.

The agreement has as its object and likely efeesstriction of competition within
the common market with respect to prices and gtiesiti The agreement obliges the
members to sell soda-ash for export exclusivelgubh Ansac and prevents them from
selling individually, with the exception of salesdeliveries to associated companies.
The overall size of the US producers, their lowduation costs (compensating largely
for higher transport costs) and the fact that sofrteem have sold regularly on an
individual basis show however that they could coradfectively among themselves
and with the European producers. their past salegties show that they have, on their
own initiative, been capable of overcoming shortage transport problems and assuring
regular supplies to their customers. They aresfloee capable of acting independently
within the common market.

20. The object and effect of the Ansac arrangesisrthat customers are confronted
with a single supplier of natural soda-ash applyingorm prices and conditions.
Ansac's members are entitled to a fair share ofates allocated to them. The fact that
one member--General chemical--has been allocatedditional tonnage equivalent to
its current annual deliveries to the UK demonsgrdibat Ansac is bound to respect the
contractual rights of its members and to assuredooation between them. The
Commission therefore does not accept the argurhah®insac enjoys an autonomous
structure and organisation such as to exclude athcampetitive cooperation. The fact
that Ansac is set up as a separate corporatiordar ¢o function as a single selling agent
for all US producers, rather than to coordinateatitvities of its members, is not
relevant to an assessment under art. 85(1). Assagoint sales organisation must
therefore been seen as the vehicle for eliminatorgpetition between its members.

21. Moreover, the Commission does not acceptripgnaent that the restrictions are
needed to allow a strong and credible new enttaapéen up the structure of the market
in the EEC.

1. It does not follow from the limited successattempts to enter the market
by General Chemical and TG Soda Ash and that Amgacposals fall
outside the scope of art. 85(1) as being the oy t@ achieve increased
competition. The Commission foundHiforal that the parties in that case
had failed to demonstrate the need for their collative arrangements. In
Woodpulp(Decision 85/202, IV/29.725--0OJ 1985 L85/1) thar@oission
found that the members of the Pulp, Paper and BPaaet Export
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Association (KEA)--like Ansac a Webb-Pomerene asgimn--had
refrained from pursuing independent pricing pokdie the EEC, thereby
restricting competition between themselves. Amsaposed role in the
present case is more active than that of the KEW@odpulp

2. Ansac has stated that it expects to gain onrglimited share of the
market -- 200,000 tonnes, an amount which, althoogiortant to the
competitive structure of the market as a secondceaaf supply, could
easily be supplied by one or two of its members.

22. If Ansac enters the EEC soda-ash market otethes set out in the notification
there will be only one new operator on the markiegade within the Community will
necessarily be conducted on different terms fromseéhwhich would prevalil if all or any
of Ansac's members were to enter the market indallg. The notified arrangements are
thus liable to affect trade between member states.

23. The notified arrangements will not contribtd@emproving production or
promoting technical progress. The Commission aa¢slispute the environmental
arguments in favour of the use of natural, rathantsynthetic, soda-ash. Those
arguments have no bearing, however, on the matgketithe product, with which alone
Ansac's proposals are concerned. Ansac's envinuaireggument in any case
presupposes that it is the only vehicle by whicturad soda-ash could reach the
Community, i.e., that if Ansac were not granteceaamption, no individual US producer
or producers would market the product in the EES.shown in para. 25, the
Commission does not accept that this would be &élse.c Further, as Ansac's own
documents show, its current marketing plans argdarto supplying only a very small
percentage (around five per cent) of total demand.

24. Ansac has also failed to demonstrate thardposals will lead to an
improvement in the distribution of soda-ash or potereconomic progress in the
common market. To be exempted under art. 85(®jctsns should bring about an
objective improvement over the situation which wbhlve existed in their absence.

25. The Commission does not accept Ansac's cootetiitat is entry would enhance
competition and lead to the improvement of the gméesigidly oligopolistic market
structure. If Ansac were granted an exemption uade85(3) there would be no
possibility of competition between its member conipa, which would be obliged to
grant it exclusive sales rights in the EEC fomatural soda-ash produced by them.
Ansac would thus control, and be able to resttiiet,amount of US natural soda-ash
produced for, imported into and sold within the Gouamity, and would also determine
the price at which it was sold. US producers acitmlependently, however, would
compete amongst themselves and improve competititre EEC soda-ash market
generally. They are all large undertakings witfiisient trading experience and
resources to provide their customers with a rediaolurce of supply. The ending of the
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anti-dumping review without the imposition of protige measures means that they are
now free to enter the EEC market.

26. Furthermore, the concentration of all suppdiesatural soda-ash imported from
the US in the hands of a single sales agency waualtitate the opportunity for collusion
with the existing suppliers. Even if there is xpmess collusion on pricing, Ansac's
current intention is to limit its sales in the Coomity to a level of around 200,000
tonnes and effectively to accept the role of a @eramt secondary supplier. Ansac would
at this level of business be in the market as@dnollower, as indeed was clear from the
presentation during the oral hearing of the econserakpert called by Ansac.

27. the Ansac agreement also forecloses an impgatement of competition which
would otherwise be available A number of major Egtéss producers have expressed an
interest in buying soda-ash directly from produgerthe US, a plan which would be
impossible under Ansac's membership agreement vegipiebifically prohibits such direct
sales for export by its members.

28. The notified arrangements cannot be said iadiepensable or to offer
consumers advantages which could not have beeavathby less restrictive means.
The Commission does not accept the argument thairtty means by which the rigidity
of the EEC market can be reduced is by permittiregUS producers to combine as
Ansac. Collusive pricing or marketing arrangemédrgtisveen the EEC producers do not
by themselves keep out competition: if they setgwiabove the market level,
competitors outside the arrangements should inrynas® able to enter more easily by
underpricing the collusive price. The principaktdzles to the entry of American
natural-ash into the EEC were the anti-dumping megswhich have now been removed
and the exclusionary rebate systems operated wapahd ICI which are the subject of
a prohibition in decisions of 19 December 1990.

29. The only advantages which Ansac's entry noffier consumers flow from the
economies of scale achievable by shipping andrgf@dda-ash in much larger quantities
than would be possible for any of Ansac's membetiagindividually.

However, Ansac itself does not intend those ecaoc®uf scale to be passed on to the
consumer in the form of lower prices. Its own fasts (produced during the oral
hearing) show that it intends to charge slightlyhar prices in the EEC than it believes
would be achieved by the individual US producd¥er Ansac, the main benefit flowing
from any cost savings in the form of joint shippmgstorage facilities would be the
possibility in any future anti-dumping proceedirm@jshowing a higher notional ex-mine
price than would be the case for individual proadsceSuch considerations are not
however relevant under art. 85(3).

30. In any case, joint selling arrangements gdoéyond what might be necessary to
achieve economies of scale that could be passéaltbe consumer. The Commission
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has indicated to Ansac on numerous occasions,ld@jtre and during the present
proceedings, that it would be prepared, in accardavith the provisions of its notice
concerning agreements, decisions and concertetdgasm the field of co-operation
between enterprises to give favourable considerati@rrangements limited to joint
storage and transport facilities. While claimingtthost savings are its main rationale,
Ansac and its members have not been prepared itcclroperation to such measures.

Note

1. The following is a Department of Justice statehregarding its stance on action
taken by foreign firms against U.S. exports. Tita¢esnent overturns prior policy, as was
stated in a footnote to the 1988 Antitrust EnforeatnGuidelines for International
Operations, that harm to domestic commerce is sacg$or the Department to bring an
action against foreign business that harms exmorincerce. The Department stated that
it does not change the consideration of comity qipies that has always existed, nor
does it conflict with the intent of U.S. antitrdaws.

JUSTICE DEPARTMENT WILL CHALLENGE FOREIGN
RESTRAINTS ON U.S.EXPORTS UNDER ANTITRUST LAWS

WASHINGTON, D.C. -- The Department of Justice ammeed today a change in
antitrust enforcement policy that would permit tBepartment to challenge foreign
business conduct that harms American exports wherconduct would have violated
U.S. antitrust laws if it occurred in the Unitech&ss.

"Applying the antitrust laws to remove illegal bars to export competition
makes sense as a matter of law and policy,” saimwdy General William P. Barr. "Our
antitrust laws are designed to preserve and fasterpetition, and in today's global
economy competition is international.”

The new policy, effective immediately, does ndeilthe jurisdiction of U.S.
courts over foreign persons or corporations, Baidl.s Ordinary jurisdictional principles
will continue to apply.

Under the changed policy, the Department will ldraje anticompetitive conduct
such as boycotts and other exclusionary activitieed hinder the export of American
goods or services to foreign markets, the Attor@gneral said. For example, the
Department would take action against a foreignetaimed at limiting purchases from
U.S. exporters or depressing the prices they recaw boycott of American goods or
services organized by competitors in foreign market

Today's announcement resulted from a Departmeniewe of antitrust
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enforcement policy on export restraints.

It supersedes a footnote in the Department's 18&8trust Enforcement
Guidelines for International Operations that haderbeinterpreted as prohibiting
challenges to anticompetitive conduct in foreigrrkets unless there was direct harm to
U.S. consumers.

Applying the antitrust laws to anticompetitive dwoigt that harms U.S. exports is
consistent with the enforcement policy the Depantinfiad followed for many years prior
to 1988, said James F. RIill, Assistant Attorney &eahin charge of the Antitrust
Division.

"Our review of this issue confirms that Congregbs bt intend the antitrust laws
to be limited to cases based on direct harm to wuess,” said Rill. "As recently as
1982, Congress clarified the jurisdictional rea¢tth® Sherman Act to cover cases of
direct, substantial and reasonably foreseeable hathnS. export commerce.

"We have always applied our law to challenge fymeas well as domestic cartel
aimed at raising prices to American consumers,damthg most of this period we were
prepared in appropriate cases to attack cartelechimh our exporters, as well. Today,
when both imports and exports are of growing imgrace to our economy, we should not
limit our concern to competition in only half of owade."

Rill said the Department would continue its preetof notifying and consulting
with foreign governments in antitrust proceedirtya significantly affect their interests.

"Our concern is opening markets to competitiorgldsRill. "In most cases
conduct that harms our exporters also harms foreagisumers, and may be actionable
under the other country's antitrust laws. If thgorting country is better situated to
remedy the conduct, and is prepared to act, werapared to work with them."

Rill emphasized that the policy change has geragplication and is not aimed at
particular foreign markets.

HHHHHE

Department of Justice Policy Regarding
AnticompetitiveConductthatRestrictsU.S. Exports

Statemenbf Antitrust EnforcemenPolicy

The Department of Justice will, in appropriateesagake antitrust enforcement
action against conduct occurring overseas thataiastUnited States exports, whether or
not there is direct harm to U.S. consumers, whasedear that:
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(1) the conduct has a direct, substantial, andoregbly foreseeable effect on
exports of goods or services from the United States

(2) the conduct involves anticompetitive activgtighich violate the U.S. antitrust
laws -- in most cases, group boycotts, collusivieipy, and other exclusionary
activities; and

(3) U.S. courts have jurisdiction over foreign gmrs or corporations engaged in
such conduct.

This policy statement in no way effects existingdaor established principles of personal
jurisdiction.

This enforcement policy is one of general appitcatand is not aimed at any
particular foreign country. The Department of hestwill continue its longstanding
policy of considering principles of internationalorsity when making antitrust
enforcement decisions that may significantly affactother government's legitimate
interests. The Department also will continue rsctice of notifying and consulting with
foreign governments, where appropriate.

This statement of enforcement policy supersedestaote in the Department of
Justice's 1988 Antitrust Enforcement Guidelines foternational Operations that
generally had been interpreted as foreclosing Deyent of Justice enforcement actions
against anticompetitive conduct in foreign marketgess the conduct resulted in direct
harm to U.S. consumers. The new policy represantturn to the Department's pre-
1988 position on such matters.

If the conduct is also unlawful under the impagticountry's antitrust laws, the
Department of Justice is prepared to work with tbatintry if that country is better
situated to remedy the conduct and is preparedakte action against such conduct
pursuant to its antitrust laws.

Department of Justice Antitrust Enforcement Policy
Regarding Anticompetitive Conduct that Restricts U.S. Exports

Background

The Change Announced Today Would Return the Depatt
toits LongstandindPre-1988EnforcemenPolicy

The Justice Department's longstanding enforcepaity prior to 1988 was most
clearly expressed in the Department's 1977 Antit@ugde for International Operations,
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which identified two purposes served by the Ansitrlaws' application to international
trade: to protect U.S. consumers from restraing thised the price or limited their
choice of imported as well as domestic products aegarately,

to protect American export and investment oppotiesiagainst privately
imposed restrictions. The concern is that each-baSed firm engaged in
the export of goods, services or capital shouldlb®ved to compete on
the merits and not be shut out by some restrigtiggosed by a bigger or
less principled competitor.

Although the Department had brought few cases doas®ely on harm to
exporters in recent years, it did not hesitaterbogosuch cases when there was evidence
of a violation. For example, in 1982 the Departmened eight Japanese trading
companies for fixing the prices they paid Alask&aafeod processors for crab to be
exported to Japan. The case was settled by amoseree.U.S. v. C. Itoh & Co., et al.,
1982-83 (CCH) Trade Cases 165,010 (W.D. Wash. 1982)

The Department's 1988 Antitrust Enforcement Gumésl for International
Operations, however, indicated that harm to expemeuld not be a sufficient basis for
enforcement action unless there also was direcinher U.S. consumers. While
acknowledging that Congress had provide for actagainst export restraints in 1982
when it codified Sherman Act subject matter jugsion in foreign commerce cases, the
Guidelines stated that as a matter of enforcemaityp

The Department is concerned only with adverse &ffes competition that would
harm U.S. consumers by reducing output or raisimgep.

The Department has never limited its antitrusbezdment to cases in which there
is direct harm to consumers where the conduct eston is wholly domestic. The
antitrust laws have always applied to anticompatittonduct that harms producers as
well as to conduct that harms consumers. For elgrapbuyers' cartel that suppresses
the price paid to suppliers is treated in the savag as a sellers' cartel that raises the
price charged to customers -- even though the inateetiarm is to producers in the first
instance and to consumers in the second. The 888/, however, has been interpreted
as precluding action against a cartel of offshangelos who suppress prices paid to U.S.
exporters, even though it has always been cleartligaDepartment would act against
offshore sellers’ cartels that collusively raisiegs to U.S. consumers.

The Policy | mplements Existing Law

The enforcement policy announced today is fullpsistent with existing law.
The Supreme Court has confirmed that anticompetitienduct that restrains American
exports is actionable under the antitrust laws, thede is no debate about the law on this
issue. Its clearest expression by the SupremetGeas in Zenith Radio Corp. v.
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Hazeltine Research, Inc395 U.S. 100 (1969), in which the Court sustaidedith's
antitrust challenge to activities of a Canadiarepapool whose members conspired to
give licenses only to firms manufacturing in Canaatal to refuse licenses Zenith needed
to export U.S.-made radios and televisions to Canad

Congress, moreover, endorsed the antitrust lapglication to conduct that
restrains exports in the 1982 Foreign Trade Argittmprovements Act. 15 U.S.C. 86a.
The Act amended the Sherman Act, and added a @lapativision to the Federal Trade
Commission Act, codifying their jurisdictional rdaover foreign conduct that has a
direct, substantial and reasonably foreseeabletefdm export trade or export commerce
with foreign nations, of a person engaged in sueket or commerce in the United
States." The Act was intended as a clarificatibexasting law, and was not seen as an
extension of antitrust jurisdiction.

The Department Will Seek Cooperation
With Foreign Antitrust Authorities

In adopting this enforcement policy, the Justicep@tment recognizes that a
number of unique considerations can affect antittagorcement that involves parties or
conduct outside the United States. The policy oglerate within existing law, and will
not alter the jurisdictional principles that deteamerwhen foreign firms and individuals
are within the reach of U.S. courts.

The Department will also continue its longstandipglicy of considering
international comity principles when making antsrienforcement decisions that may
significantly affect another government's legitimatterests. Under this approach, the
Department will continue its present practice wihbpect to notification and consultation
with foreign governments. In most cases, conduat harms U.S. exporters also harms
foreign consumers who benefit from the availabiliyimported goods and services.
Such conduct may be actionable under the importagntry' antitrust laws. The
Department of Justice is prepared to work with teugt authorities in the importing
country if they are better situated to remedy thedtict and are prepared to act.

NOTES

1. How can we solve the paradox of countries applyifgir antitrust laws
extraterritorially against inbound restraints, ehdt the same time the U.S. is tolerating
or permitting export restraints aimed at those toes? Is it a case of “do as we say and
not as we do,” or is there more to it than thathat\effect might this conflict have on
extraterritorial enforcement?

2. Can antitrust laws open foreign markets to U&dg and services? See Spencer
Weber Waller, “Can U.S. Antitrust Laws Open Intd¢imi@al Markets?,” 20 Nw. J. Int’l
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L. & Bus. 207 (2000).

3. Despite the aggressive posture of the JustiepaBment press release and
enforcement statements, only one case has beeghtragainst foreign restraints on U.S.
exports and was settled through a consent deddeéed States v. Pilkington Plc., 1994
Trade Cas. (CCH) 1 70,842 (D. Ariz. 1994).

PROBLEM 3

You represent a United States firm which mines aells phosphate rock
(“Phosrock”), an ingredient in many fertilizershd®rock is one of six firms which mine
and sell phosphate rock in the United States. pAdsphate rock is physically identical.
All of the phosphate producers are beginning tooexpo the member states of the
European Union (*EU”). Competition for orders etEU is intense with each producer
cutting price to nearly cost to win orders.

Phosrock wants to cooperate with other US phosptuatk producers to promote
exports through a trade association or otherwidee association or new entity would act
as the exclusive export sales agency for all Ama@righosphate rock sold in the EU. All
producers would be required to export only throtigs new entity which would set a
single export price by a majority vote of its memsbe The producers would also meet
periodically to exchange information about pricesles, customers, and general market
conditions and export opportunities. The produearald only cooperate with respect to
exports to the EU and would continue to competeénag@ach other for sales within the
United States and exports to all other markets.

Phosrock management is seeking an opinion lettgrding the United States and
EU antitrust risks for such an arrangement witltasipetitors.
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